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LETTER  OF  TRANSMITTAL 


State  of  North  Carolina, 
Department  of  Attorney  General, 

Raleigh,  December  1,  1920. 

To  His  Excellency,  T.  W.  Bickett,  Governor, 
Raleigh,  N".  C. 
Dear  Sir: — In  compliance  with  sections  4409-4410,  Revisal  of  1905, 
I  herewith  submit  the  biennial  report  of  this  department  for  the  years 
1918-1919  and  1919-1920. 

Respectfully  submitted, 

James  S.  Manning, 

Attorney  General. 


EXHIBIT  I 


List  of  Actions  in  the  Nature  of  Quo  Warranto  Brought  by  Pri- 
vate Relators  in  the  Name  of  the  State  Upon  Leave  Granted 
by  the  Attorney  General. 

1.  S.  B.  Edwards,  relator,  against  J.  P.  Arledge;  to  try  title  to  office 
of  the  Clerk  Superior  Court  of  Polk  County,  JNT.  C. ;  leave  granted  Dec. 
21,  1918. 

2.  W.  P.  Robertson,  relator,  against  Frank  Jackson;  to  try  title  to 
office  of  sheriff  of  Polk  County,  N.  C;  leave  granted  Dec.  20,  1918. 

3.  A.  0.  Bradley,  relator,  against ;  to  try  title 

to  office  of  Register  of  Deeds  of  Clay  County,  N.   C. ;  leave  granted 
Feb.  7th,  1919. 

4.  Lee  Conley  et  als,  relators,  against  Byron  Conley  et  als ;  action  on 
guardian  bond;  leave  granted  April  28,  1919. 

5.  Ed.  0.  Hall,  relator,  against  L.  A.  Byrd ;  forfeit  office  of  High- 
way Commissioner  of  Wayne  County,  N.  C. ;  leave  granted  June  19, 
1919. 

6.  J.  jST.  Buie,  relator,  against  W.  P.  McAllister ;  to  try  title  to  office 
of  Supt.  of  Public  Welfare  of  Robeson  County,  N.  C. ;  leave  granted 
Nov.  3,  1919. 

7.  Julia  M.  Alexander,  relator,  against  Edward  W.  Pharr;  forfei- 
ture of  office,  member  of  the  Legislature;  leave  granted  Jan.  28,  1920 

8.  Julia  M.  Alexander,  relator,  against  J.  Lawrence  Jones ;  penalty 
for  double  office  holding;  leave  granted  Jan.  28,  1920. 

Civil  Actions  Disposed  of 

Bickett  v.  Tax  Commission,  177  N.  C,  433. 

Board  of  Agriculture  v.  Drainage  District,  177  N.  C,  222. 

Motor  Co.  v.  Flynt,  178  K  C,  399. 

Brown  v.  Jackson,  179  N".  C,  363. 

Jenkins  v.  Board  of  Elections,  180  N.  C,  . 

Civil  Case  Pending  in  the  Supreme  Court  of  United  States. 
Motor  Company  v.  Flynt,  178  N.  C,  399.- 


EXHIBIT  II 


List  of  Cases  Argued  ky  the  Attorney  General  and  Assistant  At- 
torney General,  Before  the  Supreme  Court,  Fall  Term,  1918, 
Spring  Term,  1919,  Fall  Term,  1919,  and  Spring  Term,  1920. 


AUGUST  TERM,  1918 
(176  K  C.  Report,  pages  702  et  sequitur) 

1.  State  v.  Fulcher;  from  Vance;  seduction;  verdict,  guilty;  defend- 
ant appealed;  affirmed. 

2.  State  v.  Mclver;  from  Lee;  statutory  burglary;  verdict,  guilty; 
defendant  appealed;  affirmed. 

2.  State  v.  Harrington;   from  Lenoir;   larceny;  verdict,  guilty;   de- 
fendant appealed ;  new  trial. 

3.  State  v.  Tyndall;  from  Lenoir;  guilty;  dismissed  under  rule  17. 

4.  State  v.  Cook;  from  Franklin;  seduction;  verdict,  guilty;  defend- 
ant appealed;  affirmed. 

5.  State  v.  Pace ;  from  Franklin ;  guilty ;  dismissed  under  rule  17. 

6.  State    v.    Johnson;    from    Cumberland;    murder    second  '  degree ; 
guilty;  defendant  appealed;  affirmed. 

7.  State  v.    Geneva  Jones;   from  Durham;   murder   second   degree; 
guilty;  defendant  appealed;  affirmed. 

8.  State  v.  George  W.  Craig;  from  Rockingham;  insanity;  reversed. 

9.  State  v.  Spencer,  from  Forsyth;  murder  first  degree;  guilty;  de- 
fendant appealed;  affirmed. 

10.  State  v.  Carroll;  from  Rockingham;  selling  liquor;  guilty;   de- 
fendant appealed;  affirmed. 

11.  State  v.  Atwood;  from  Forsyth;  murder  second  degree;  guilty; 
defendant  appealed;  affirmed. 

12.  State  v.  Rhodes;  from  Davidson;  docketed  and  dismissed. 

13.  State  v.  Hege;  from  Davidson;  docketed  and  dismissed. 

14.  State  v.  Fritz;  from  Davidson;  docketed  and  dismissed. 

15.  State  v.  Wentz;  from  Union;  murder  second  degree;  guilty;  de- 
fendant appealed;  affirmed. 

16.  State  v.  Harrington;  from  Richmond;  docketed  and  dismissed. 

17.  State    v.    Lineberger    and    Clippard;    from    Gaston;    distilling; 
guilty ;  defendant  appealed ;  affirmed. 

IS.  State  v.   Oakley;   from  Wilkes;   manslaughter;   guilty;    defend- 
ant appealed;  reversed. 
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19.  State  v.  Keever;  from  Catawba;  manslaughter;  guilty;  defend- 
ant appealed;  affirmed.  (177  N\  C,  114.) 

20.  State  v.  Wilson;  from  Yadkin;  larceny;  guilty;   defendant  ap- 
pealed; affirmed. 

21.  State   v.    Charlie   Jones;    from   Buncombe;    docketed    and    dis- 
missed. 

22.  State  v.  Lunsford;  from  Cherokee;  larceny;  defendant  appealed; 
affirmed.     (177  K  0.,  117.) 

23.  State  v.  Fain;  from  Cherokee;  barn  burning;  guilty;  defendant 
appealed;  affirmed.     (177  K  0.,  120.) 

SPRING  TERM,  1919 
(177  !N".  C.  Report,  page  551  et  sequitur) 

24.  State  v.  Bush;  from  Pasquotank;  liquor;  guilty;  defendant  ap- 
pealed; affirmed. 

25.  State  v.  Dunning,  from  Bertie;  assault;  defendant  appealed;  re- 
versed. 

26.  State  v.  Lewis,  from  Wayne;  rape;  defendant  appealed;  affirmed. 

27.  State  v.  Wallace ;  from  Craven ;  docketed  and  dismissed. 

28.  State  v.  Finch;  from  Wake;  manslaughter;  defendant  appealed; 
new  trial. 

30.  State  v.  Harris;  from  Wake;  docketed  and  dismissed. 

31.  State  v.   Pitts,  from   Forsyth;   liquor;   defendant   appealed;    af- 
firmed. 

32.  State  v.  Simmerson ;  from  Forsyth;  liquor;  defendant  appealed; 
affirmed. 

33.  State  v.  Davis,  from  Forsyth;   murder  in  the  first  degree;   de- 
fendant appealed;  affirmed. 

34.  State  v.  Hardeu  &  Beale ;  from  Forsyth ;  highway  robbery ;  de- 
fendants appealed;  affirmed. 

35.  State   v.    Butler;    from    Guilford;    liquor;    defendant    appealed; 
affirmed. 

36.  State  v.  Brady;  from  Guilford;   attempted  abortion;   defendant 
appealed;  affirmed. 

37.  State  v.  Coble;  from  Guilford;  murder  second  degree;  defendant 
appealed;  affirmed. 

38.  State  v.  Canup;  from  Mecklenburg;  motion  to  docket  and  dis- 
miss. 

39.  State   v.    Wilson    and   Matthews;    from    Buncombe;    liquor;    af- 
firmed. 

40.  State  v.   Gash ;   from   Buncombe ;   manslaughter ;    defendant   ap- 
pealed; affirmed. 


10  BIENNIAL  REPORT  OF  THE  ATTORNEY-GENERAL 

41.  State  v.  Ditmore ;  from  Graham;  refusal  to  assist  sheriff;  spe- 
cial verdict ;  appealed  by  the  State ;  reversed. 

•42.  State  v.  Evans;  from  Cumberland;  murder  second  degree;  de- 
fendant appealed;  affirmed. 

FALL  TERM,  1919 
(178  'N.  C.  Report,  page  671  et  sequitur) 

43.  State  v.  Windley;  from  Beaufort;  embezzlement;  guilty;  defend- 
ant appealed;  new  trial. 

44.  State  v.  Lamm ;  from  Nash ;  docketed  and  dismissed. 

45.  State  v.  Exuni;  from  Nash;  docketed  and  dismissed. 

46.  State  v.  Marks  &  Farmer;  from  Halifax;  abduction;  defendants 
appealed ;  affirmed. 

47.  State  v.  Southerland ;  from  Wayne ;  murder  second  degree ;  de- 
fendant appealed ;  affirmed. 

48.  State  v.  Godley;  from  Johnston;  docketed  and  dismissed. 

49.  State  v.  Stancil;  from  Pitt;  larceny;  defendant  appealed;  af- 
firmed. 

50.  State  v.  Simonds;  from  Pitt;  liquor;  defendant  appealed;  af- 
firmed. 

51.  State  v.  Mincher;  from  Lenoir;  larceny;  defendant  appealed;: 
affirmed. 

52.  State  v.  Joe  Baldwin;  from  Wake;  liquor;  defendant  appealed;- 
affirmed. 

53.  State  v.  Hayes  Baldwin;  from  Wake;  liquor;  defendant  ap- 
pealed; affirmed. 

54.  State  v.  Medlin;  from  Franklin;  docketed  and  dismissed. 

55.  State  v.  O'Higgins;  from  Cumberland;  abduction;  appeal  by  the- 
defendant ;  affirmed. 

56.  State  v.  Bryan;  from  Brunswick;  murder  second  degree;  defend- 
ant appealed;  affirmed. 

57.  State  v.  Dupree;  from  Hoke;  docketed  and  dismissed. 

58.  State  v.  Latta;  from  Durham;  liquor;  defendant  appealed;  af- 
firmed. 

59.  State  v.  Phillips  &  Key;  from  Surry;  F.  &  A.;  defendants  ap- 
pealed; affirmed. 

60.  State  v.  Cain  et  als;  from  Surry;  murder  first  degree;  defend- 
ants appealed;  affirmed. 
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61.  State  v.  Medley  &  Robertson;   from  Forsyth;  robbery;   defend- 
ants appealed;  affirmed. 

62.  State  v.  Rumple  et  als;  from  Forsyth.;  riot;  defendants  appealed; 
affirmed. 

63*.  State  v.  Prevo ;  from  Davidson ;  town  ordinance ;  defendant  ap- 
pealed; reversed. 

64.  State  v.  Moon ;  from  Guilford ;  bigamy ;  defendant  appealed ;  af- 
firmed. 

65.  State  v.  Daniel;  from  Davidson;  F.  &  A.;  defendant  appealed; 
affirmed. 

6Q.  State  v.  Herret;  from  Davidson;  docketed  and  dismissed. 

67.  State  v.  Little;  from  Anson;  murder  first  degree;  defendant  ap- 
pealed ;  new  trial. 

68.  State  v.   Reid;   from   Anson;    arson;    defendant    appealed;    new 
trial. 

69.  State  v.   Bridges;   from   Gaston;    secret    assault;    defendant    ap- 
pealed ;  affirmed. 

70.  State  v.  Wiseman ;  from  Cleveland ;  murder  first  degree ;  defend- 
ant appealed;  affirmed. 

71.  State   v.    Mull;    from   Burke;    liquor;    defendant    appealed;    af- 
firmed. 

72.  State  v.   Killian;    from   Caldwell;    liquor;    defendant    appealed; 
new  trial. 

73.  State  v.  Coleman;  from  Burke;  liquor;  defendant  appealed;  af- 
firmed. 

74.  State  v.  Nixon  &  Johnson ;  from  Randolph ;  liquor ;  affirmed. 

75.  State  v.  Lovelace;  from  Rutherford;  murder  first  degree;  defend- 
ant appealed;  affirmed. 

76.  State   v.   Lowe;    from   Buncombe;    lottery;    State    appealed;    re- 
versed. 

77.  State  v.  Yearwood  &  Tabor;  from  Graham;   arson;   defendants 
appealed ;  affirmed. 

78.  State  v.   Palmer;   from   Haywood;    arson;    defendant    appealed; 
affirmed. 

79.  State  v.   Kirkland;   from  Swain;   larceny;   defendant   appealed; 
new  trial. 

80.  State  v.  Caylor;  from  Swain;  larceny;  defendant  appealed;  af- 
firmed. 

81.  State  v.  Dalton;   from  Macon;   murder  first   degree;   defendant 
appealed ;  new  trial. 
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SPRING  TERM,  1920 
(179  K  C.  Report,  page  700  et  sequitur) 

82.  State  v.  Sessoms;  from  Tyrrell;  liquor;  defendant  appealed;  af- 
firmed. 

83.  State  v.  Burnett;   from  Bertie;   murder  first  degree;   State  ap- 
pealed ;  affirmed. 

84.  State  v.  Bailey  et  als;   from  Johnston;  murder  second  degree; 
defendants  appealed;  affirmed. 

85.  State  v.  Perry  &  Horton;  from  Chatham;  liquor;  defendants  ap- 
pealed; affirmed. 

86.  State  v.   McLawkorn ;   from   Pitt;   liquor;    defendant   appealed; 
affirmed. 

87.  State  v.  Publishing  Co.;  from  Pitt;  libel;  defendants  appealed; 
new  trial. 

88.  State  v.  Walker;  from  Lenoir;  keeping  bawdy  house;  defendant 
appealed ;  affirmed. 

89.  State  v.  Walker;  from  Lenoir;  docketed  and  dismissed. 

90.  State    v.    Hicks;    from    Sampson;    selling   wine;    defendant    ap- 
pealed; affirmed. 

91.  State  v.  Hines;  from  Lenoir;  murder  second  degree;  defendant 
appealed;  affirmed. 

92.  State  v.  Taylor;  from  Lenoir;  docketed  and  dismissed. 

93.  State  v.   Taylor   and   Taylor;    from   Lenoir;    docketed   and   dis- 
missed. 

94.  State  v.  Shoaf ;  from  Forsyth;  selling  on  Sunday;  defendant  ap- 
pealed; reversed. 

95.  State  v.   Cline;   from  Forsyth;   rape;   defendant   appealed;   new 
trial. 

96.  State  v.  Hobson;  from  Guilford;  docketed  and  dismissed. 

97.  State  v.  Crowder  and  Liles;  from  Anson;  liquor;  defendants  ap- 
pealed; affirmed. 

98.  State  v.  Simonds;  from  Anson;  certiorari;  denied. 

99.  State  v.   Kirkpatrick ;   from  Mecklenburg;   milk  ordinance;   de- 
fendant appealed;  affirmed. 

100.  State  v.  Gheen ;  from  Lincoln ;  liquor ;  defendant  appealed ;  af- 
firmed. 

101.  State  v.  Connor;  from  Iredell;  murder  first  degree;  defendant 
appealed;  affirmed. 

102.  State  v.  Fink;  from  Cabarrus;  town  ordinance;  defendant  ap- 
pealed; reversed. 
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103.  State  v.  Alexander;  from  Iredell;  murder  first  degree;  defend- 
ant appealed;  affirmed. 

104.  State  v.  Beam;  from  Iredell;  liquor;  defendant  appealed;  new 
trial. 

105.  State  v.  Razook ;  from  Henderson ;  town  ordinance ;  defendant 
appealed ;  affirmed. 

106.  State  v.  Hutchins;  from  Yadkin;  docketed  and  dismissed. 

107.  State  v.  Yoder;  from  Buncombe;  docketed  and  dismissed. 

SUMMARY  OF  CASES 

Affirmed    65 

jSTew  trial  or  reversed  on  defendant's  appeal 17 

Reversed   on   State's   appeal 2 

Appeal    dismissed 22 

Motion   certiorari,   denied    1 

Total    107 


CRIMINAL  STATISTICS 


STATEMENT   A 


The  Following  Statement  Shows  the  Criminal  Cases  Disposed  of  During  the 
Fall  Term,  1918,  and  Spring  Term,  1919 


County 


Alamance 

Alexander*--- 
Alleghany — 

Anson 

Ashe 

Avery 

Beaufort 

Bertie 

Bladen 

Brunswick... 
Buncombe... 

Burke 

Cabarrus 

Caldwell 

Camden 

Carteret 

Caswell 

Catawba 

Chatham 

Cherokee 

Chowan. 

Clay 

Cleveland 

Columbus 

Craven 

Cumberland. 

Currituck 

Dare 

Davidson 

Davie 

Duplin 

Durham 

Edgecombe.. 

Forsyth 

Franklin 

Gaston 

Gates 

Graham 

Granville*. _- 

Greene 

Guilford 

Halifax 

Harnett 

Haywood 

Henderson.. 

Hertford 

Hoke 

Hyde 


78 
14 
10 
28 
62 
21 
32 
18 
1 
22 
247 
69 
60 
39 


59 

12 

32 

11 

132 

11 

17 

86 

33 

58 

15 

3 

6 

30 
25 
42 
110 
21 
146 
19 
115 
5 

79' 

20 

7 

78 

25 

29 

76 

51 

7 

3 

2 


40 
55 
15 
13 
164 
24 
22 
12 

4 
24 
23 

4 
27 
13 

9 

2 
56 
21 
121 
22 


81 
143 
66 
124 
25 
77 
13 

73 
11 
56 
52 
16 

2 
24 
40 
45 

1 


152 
16 
11 

100 
64 
19 
67 
68 
14 
33 

346 
87 
77 
46 
4 
82 
30 
36 
38 

125 
20 
16 

139 
50 

172 

37 

4 

6 

51 

32 

111 

242 
82 

252 
44 

182 
14 
73 
84 
18 

121 
71 
36 
72 
73 
44 
45 
3 


20 


120 
17 
8 

62 
44 
11 
47 
47 
16 
32 

287 
74 
61 
47 


42 
31 

28 
26 
89 
10 
5 

87 
36 

107 
25 
3 
5 
45 
23 
50 

107 
68 

234 
33 

145 
10 
45 
67 
14 

102 
77 
32 
42 
56 
37 
37 
3 


u  O 
V  Q, 

OQ 


8 

49 

9 

109 

16 

12 

18 

1 

1 

1 

30 

4 

20 

10 

13 
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County 

"J: 

T3 

o 
"o 
O 

a 

-3 

s 

3 

B 

"> 

a 
o 
O 

a 

'3 

< 

o 

£ 

"o 

z 

"3 

'£   05 
C    O 

J3   XL 

oS 

Iredell 

Jackson             - 

71 
■    46 
17 
12 
18 
93 

9 

36 
48, 
38' 
38 
112 
37 
12 
15 
38 
23 
14 

3 
43 

5 
14 
14 
22 

23 
74 
50 
64 
21 
119 
38' 
18 
48 

7 
26 
52 
92 
35 
28' 

6 

13 

16 

140 

3 

8 
.    16 
42 
83 
67 
47 
32 

35 

1 

9 

19 

14 

166 

7 

2 

4 

98 
49 
26 
31 
32 
219 
16 
33 
41 
107 
69 
286 
37 
18 
25 
93 
56 
42 
11 
94 
8 
38 
46 
36 
26 
68 
74 
78 
145 
67 
175 
73 
25 
94 
31 
33 
53 
96 
34 
34 
10 
39 
37 
259 
15 
31 
16 
69 
75 
1S4 
50 
32 

8 
2 

.    40 

5 

7 

3 
42 

1 

4 
10 

1 
1 
6 

4 
8 
3 

7 
13 
2 

10 
2 

8 

8 

2 
3 

4 
5 

4 
4 
4 
4 

27 
1 
2 

9 
14 
19 

3 

1 

83 

43 
26 
10 
27 

155 
12 
22 
36 

107 
49 

219 
20 
15 
15 
60 
66 
39 
13 
74 
8 

28 
35 
23 
26 
36 
38 
72 

104 
49 

137 
47 
24 
67 
IS 
33 
30 
89 
•:0 
6 
8 
30 
27 

214 
16 
14 
11 
45 
52 

149 
45 
31 

5 

7 

IS 

1 

18 

Jones.  ...     ... 

1 
5 

32 
4 
3 
8 

9 

11 

71 

1 

Macon... 

13 
4 

69 
34 
216 

McDowell.. .   

Mecklenburg 

Mitchell 

7 
52 

4 
1 
12 

16 

55 
17 

2 

7 
10 
59 
43 
29 

9 
57 

3 

28 
40 
17 
19 
52 
13 
30 
91 
29 
64 
43 

7 
47 
25 
15 

1 

8 

1 
10 

8 
30 
25 
146 
13 
25 

19 

1 

2 

3 

Moore . 

Nash...       .   ...   .. 

9 

24 

1 

4 

11 

14 

1 

11 
10 
11 

3 

4 
5 

5 

Pitt      

20 

9 

8 

21 

11 

22 

22 

1 

29 

9 

2 

7 

9 

9 

21 

5 

7 

6 

45 

18 
40 

1 

Polk    

30 
9 
24 
12 

7 

14 

2 

2 

11 
1 
6 
8 

28 

Tyrrell 

Wake* 

16 
1 
11 
13 
19 
6 
2 

955 

3 
4 

22 

24 

35 

2 

36 

6 

136 

6 

1 

Wilkes 

Totals 

4,014 

3,481 

29 

6,943 

581 

5,227 

1,255 

90 

*One  corporation  tit  each  sign. 

In  computing  totals,  add  corporations  to  race  and  sex. 
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Recapitulation  of  Statement  A 


7,527 

6,943 

581 
3 

Total... 

4,014 

3,481 

29 

3 

7,527 

White 

Total 

5,227 

955 

1,255 

90 

7,527 

Convictions,  including  submissions 

Total 

7,527 
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STATEMENT  C 

Fall  Term,  1919— Spring  Term,  1920 


County 

03 

"o 
O 

c 

C3 

o 

£1 

5 

fa 

"> 
o 
O 

'3 

a 
<j 

o 

fa 
a 

o 

11 

2  a 

So 

50 
8 
39 
73 
45 
63 
12 
27 
16 
15 
337 
66 
80 
72 

0 
46 
22 
11 
52 
119 

8 
24 
76 
113 
47 
29 

7 

3 
95 
27 
38 
60 
26 
183 
54 
187 
19 
12 
45 
21 
174 
19 
42 
36 
95 

6 
10 

5 

72 
105 

5 
13 

9 
95 

36 

4 

4 

128 

2 

4 

29 

92 

36 

20 

188 

18 

31 

11 

0 

30 

22 

1 

72 

10 

16 

80 
11 
40 

192 
44 
60 
38 

114 
50 
33 

458 
81 

102 
73 
0 
75 
44 
11 

116 

119 
21 
22 

111 

190 

167 
73 
8 
3 

116 
43 
88 

160 
91 

399 

141 

246 
39 
13 
96 
47 

284 
91 
63 
36 

134 
48 
67 
13 

123 

116 
20 
41 
35 

208 

6 
1 

3 
9 
3 

7 

5 
2 
2 

67 
3 
9 

10 
0 
1 

1 

8 

10 

3 

2 

4 
19 
12 

2 

9 

5 
12 
13 
41 

1 
12 

1 
4 
29 
4 
5 
1 
5 
3 
8 
3 
6 

1 

5 
39 

72 
12 
34 

148 
45 
43 
24 
94 
51 
32 

360 
84 
91 
71 
0 
59 
36 
12 

104 
97 
10 
17 
85 

134 

138 

57 

6 

3 

84 
36 
64 

158 
93 

387 

134 

147 
26 
11 
71 
42 

179 
57 
36 
23 

104 
32 
66 
8 
97 
85 
21 
33 
25 

143 

10 

4 

3 

16 
2 
3 

17 
10 

6 
33 

4 

20 

1 

14 

1 

1 

3 
44 

120 

1 

11 
12 
0 

8 
8 

9 

Caldwell    -- 

9 

17 

29 
7 
2 
9 

20 
6 

16 
2 

1 

3 
7 
5 
21 
51 
35 
2 

2 

Clav                

39 
96 
132 
46 
1 

4 

1 

Davidson.  — 
Davie..       -  - 
Duplin      --              .     _ 

30 
16 
55 

112 
78 

257 
88 
71 
20 
1 
52 
30 

139 
76 
26 
1 
44 
45 
65 
11 
57 
10 
16 
28 
31 

152 

1 

15 

3 
8 
8 
8 

22 

2 

23 

10 

2 

13 

7 

42 

37 

18 

12 

16 

10 

6 

8 

11 

10 

26 
4 

19 
6 
3 

31 
6 

88 
3 

2 

Granville.  ...  -.  .  .. 

Greene          -.  .     .     

Guilford 

13 
2 

92 
1 

14 
2 

19 
9 
3 

Halifax .     _  _ 

Harnett..            ..  .  . 

Hoke 

Hyde 

21 
21 

Johnston 

8 
55 

8 

7 

49 

Lenoir .   .         .   . 
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County 


53 


Lincoln 

Macon 

Madison._ 

Martin 

McDowell 

Mecklenburgt- 

Mitchell 

Montgomery., 

Moore 

Nash 

New  Hanover. 
Northampton. 

Onslow* 

Orange 

Pamlico 

Pasquotank 

Pender.  _ 

Perquimans 

Person 

Pitt* 

Polk 

Randolph 

Richmond 

Robeson 

Rockingham... 

Rowan 

Rutherford 

Sampson 

Scotland 

Stanly 

Stokes 

Surry 

Swain.. 

Transylvania.. 

Tyrrell 

Union 

Vance 

Wake 

Warren 

Washington 

Watauga ... 

Wayne 

Wilkes 

Wilson 

Yadkin 

Yancey 


78 
132 
65 
22 
91 
189 
40 
35 
31 
41 
20 
30 
6 
42 
1 
37 


16 

6 

2 

13 

23 

182 

2 

25 

24 

60 

40 

40 

9 

55 

11 

45 


89 
135 
63 
34 
110 
337 
39 
59 
54 
94 
50 
68 
14 
95 
11 


91 
216 
28 
50 
26 
66 
60 
55 
16 
80 
11 
54 


4 

103 

10 


Totals. 


22 

11 

41 

103 

61 

54 

8 

91 

29 

27 

51 

5 

34 

50 

84 

96 

32 

4 

23 

40 

188 

4 

7 

7 

23 

71 

62 

55 

41 


22 

15 

58 

45 

18 

63 

20 

33 

30 

13 

70 

35 

2 

9 

15 

1 

8 

6 

19 

62 

247 

24 

32 


40 

15 

107 

10 

1 


39 
25 
92 

134 
73 

114 
39 

119 
52 
36 

113 
42 
36 
57 
95 

100 
40 
9 

38 
95 

400 
28 
33 
7 
58 
79 

156 


29 
25 
66 
73 
62 
87 
33 
117 
33 
29 
79 
24 
36 
47 
94 
83 
36 


315 

22 
24 
7 
43 
52 
135 
57 
32 


5,097 


6,835 


1,056 


*One  corporation  each.        fFive  corporations. 

In  computing  totals,  add  corporation  to  race  and  sex. 
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Recapitulation   op   Statement   C 


Total  number  criminal  actions  disposed  of 

Males 

Females 

Corporations 

Total 

White 

C  olored 

Indian 

Corporations 

Total 

Convicted 

Acquitted 

Nolle  Pros 

Otherwise  disposed  of 

Total 


,636 
641 


5 

097 

4 

152 

28 

8 

6 

835 

1 

056 

1 

362 

32 

9,285 


9,285 
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STATEMENT   E 


From 
July  1,  1918, 

to 
July  1,  1919 


From 
July  1,  1919, 

to   •* 
July  1,  1920 


Number  of  criminal  actions  disposed  of. 

Males 

Females 

Corporations 


Totals- 


White 

Colored 

Indians 

Corporations 

Totals..  _ 


Convictions,  including  submissions. 

Acquitted 

Nolle  pros 

Otherwise  disposed  of 


Totals. 


Murder — first  degree 

Murder — second  degree 

Manslaughter 

Rape 

Assault  with  intent  to  rape 

Arson 

Burglary — first  degree 

Burglary — second  degree 

Forgery 

Larceny 

Intoxicating  liquors 

Other  crimes  and  misdemeanors. 

Totals 


6,943 

581 

3 


4,014 
3,481 

29 
3 


5,227 

955 

1,255 

90 


13 
134 
73 
28 
34 
4 


51 

113 

1,328 

1,011 

4,738 


7,527 


7,527 


8,636 
641 


5,097 

4,152 

28 


7,527 


7,527 


6,835 

1,056 

1,362 

32 


9 

170 

74 

31 

34 

5 

1 

44 

160 

1,426 

1,263 

6,068 


9,285 


9,285 


9,285 


9,285 


9,285 
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STATEMENT  F 

Alphabetical  List  of  Chimes  Committed  from  July  1,  1918,  to  July  1,  1920 


Name  of  Offense 


From 
July  1,  1918, 

to 
July  1,1919 


From 
July  1,  1919, 

to 
July  1,1920 


Abandonment 

Abduction 

Abortion 

Affray 

Arson 

Assault  and  battery 

Assault  with  deadly  weapon 

Assault  with  intent  to  rape 

Attempt  to  burn  dwelling... 

Attempt  to  poison 

Bastardy 

Bigamy 

Bribery 

Buggery 

Burglary — first  degree . 

Burglary — second  degree 

Burning  other  than  arson 

Carrying  concealed  weapons 

Compounding  felony 

Concealing  birth  of  child 

Conspiracy 

Counterfeiting 

Cruelty  to  animals 

Disorderlyhouse 

Disposing  of  mortgaged  property 

Disturbing  meetings 

Election  laws 

Embezzlement * 

Escape 

Failure  to  list  taxes 

Failure  to  work  public  roads 

False  pretense 

Fish  and  game  laws 

Food  and  drug  laws 

Forcible  trespass 

Forgery 

Fornication  and  adultery 

Gambling  or  lottery 

Health  laws 

Housebreaking ■ 

House  burning 

Incest 

Injury  to  property 

Intoxicating  liquors 

Larceny  and  receiving 

Libel 

License,  practicing  profession  without- 

License,  doing  business  without 

Manslaughter 

Military  laws 

Municipal  ordinances 

Murder — first  degree 

Murder — sec  ond  degree 

Nuisance 

Obstructing  public  highway 


81 

11 

7 

246 

4 

532 

748 

34 

1 

2 


51 

14 
581 


44 
34 
37 
12 
242 

9 
94 

3 


18 

13 

134 

24 


99 

24 

7 

342 

5 

719 

1,016 

34 

3 

2 


47 
61 
31 
109 

1 


85 

5 

116 

18 


129 

160 

224 

433 

4 

242 

3 

9 

41 

1,263 

1,426 

1 

3 

10 
74 


^7 


170 
29 


54 


BIENNIAL  REPORT  OF  THE  ATTORNEY-GENERAL 


STATEMENT  F— Continued 


Name  of  Offense 


Obstructing  river 

Official  misconduct- 
Perjury 

Rape 

Resisting  officer 

Riot 

Robbery 

School  laws 

Seduction 

Slander 

Trespass 

Miscellane  ous 


Totals. 


From 
July  1,  1918, 

to 
July  1,1919 


7,527 


From    "* 
July  1,1919, 

to 
July  1,1920 


17 

38 

28 

31 

48 

67 

2 

9 

58 

100 

1 

3 

42 

72 

23 

34 

91 

141 

621 

842 
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Fees  Transmitted  by  Attorney-General  to  State  Treasurer  from  August  Term,  1918,  through  February  Term,  1920 

Fall  Term,  1918 


89  Fuleher 

90  Molver 

241  Cooke 

273  Johnson 

347  Carroll.- 

348  Atwood 

433  Lineburger  and  Clifford 

498  Keever 

577  Lunsford 

578  Fain 1... 


12.55 
14.25 
15.10 
13.40 
13.00 
15.95 
27.00 
19.00 
14.00 
15.00 


Si'RiNG  Term,  1919 


1  Bush 

209  Ogleston  &  Perry... 

345  Pitts 

346  Simmerson 

377  Butler 

378  Brady 

379  Coble 

529  Wilson  &  Matthews 

530  Gash 

577  Ditmore 


13.40 

24.70 
12.50 
15.00 
12.50 
13.75 
15.10 
10.00 
15.10 
18.55 


Fall  Term,  1919 


90  Sutherland 

161  Stancill 

162  Simons 

209  Mincher 

241  Joe  Baldwin 

242  Hayes  Baldwin 

273  O'Higgins 

274  Bryant 

313  Latta 

345  Phillips  &  Key 

346  Cain  et  al 

347  Medley 

34S  Rumple  et  al 

378  Moon 

379  Daniel 

433  Bridges 

89  Marks  &  Farmer.... 

466  Mull 

468  Coleman. 

469  Nixon  &  Johnson.. 

497  Lovelace 

529  Lowe 

577  Yearwood  &  Tabor 

578  Palmer 

580  Caylor 


13.75 

15.10 
15.00 
15.00 
17.50 
17.50 
15.00 
18. 75 
12.50 
23.75 
37.50 
13.75 
78.75 
16.25 
13.75 
20.00 
30.00 
13.75 
15.00 
25.00 
22.50 
16.25 
32.50 
15.00 
13.75 
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Fees  Transmitted  by  Attorney-General  to  State  Treasurer  from  August  Term,  1918,  through  February  Term,  1920 — - 

Continued 

Spring  Term,  1920 


1  Sessoms 

90  Bailey  et  al  (execution  for  balance,  828.50). 

161  McLawhorn 

211  Hicks— 

212  Hines 

468  Alexander 

497  Razook— 

498  Hutchins 

529  Yoder 


S  15.00 
24.00 
13.75 
13.00 


17.50 
15.00 
10.00 
10.00 


Civil  Cases 


Board  of  Agriculture  v.  Drainage  District 
Motors  Corporation  v.  Flynt,  Sheriff..---- 
Brown  v.  Jackson 

Total 


3.75 
15.00 
25.00 


S999.45 


OPINIONS  TO  THE  GOVERNOR 


Judges  Special  Tekm — Compensation. 

May  23,  1919. 
His  Excellency,  Governor  Bickett,  Raleigh,  N.  C. 

Dear  Governor: — Replying  to  your  inquiry  for  my  opinion  upon  the  mat- 
ter in  a  letter  from  Judge  Webb  to  you,  I  beg  to  say  that  after  consideration 
of  the  several  statutes  of  the  State  relating  to  the  salary  and  expenses  of 
the  Superior  Court  Judges,  I  have  reached  the  conclusion  that  a  Superior 
Court  Judge,  under  the  Act  of  1913,  Chapter  63,  which  is  brought  forward 
in  the  Consolidated  Statutes,  contemplates  a  rotation  system  of  twenty  weeks 
per  term  for  each  district  of  forty  weeks  per  year  for  each  judge,  and  it 
provides  that  where  a  judge  is  in  a  district  to  which  has  been  assigned  less 
than  twenty  weeks  of  court  under  this  system  of  rotation,  that  he  may  be 
directed  by  you  to  hold  extra  weeks  without  compensation  until  he  has  held 
his  full  twenty  weeks  for  the  term.  It  seems  to  me  that  this  is  made  a  part 
of  the  rotation  system  of  the  State  and  that  the  expenses  of  the  judge  in 
holding  these  extra  weeks  are  incident  to  rotation,  and  that  he  would  be  en- 
titled to  charge  in  his  expenses  the  expense  of  such  extra  weeks,  and  this 
should  be  paid  by  the  State  Auditor  upon  his  certificate,  not  exceeding,  of 
course,  the  total  sum  of  $1,500  per  year  under  the  Act  of  1919. 

At  one  time,  if  you  recall,  the  act  of  the  Legislature  provided  that  the 
judges  should  be  paid  actual  expenses  by  the  county  for  holding  extra  terms. 
That  was  changed  later  and  he  was  paid  $100  per  week  by  the  county  in 
which  the  extra  term  was  held,  which  was  thought  by  the  Legislature  to 
be  sufficient  to  cover  his  actual  expenses.  Then  came  the  Act  of  1913  above 
referred  to,  which  was  a  legislative  expression  of  what  it  considered  to  be 
the  rotation  system  of  the  State,  to-wit:  by  dividing  the  State  into  twenty 
districts  and  by  assigning  the  judge  in  each  district  a  certain  number  of 
weeks  or  courts  for  each  of  the  Spring  and  Fall  Terms,  then  there  was  con- 
tained this  section,  provided  that  where  a  judge  held  the  courts  of  a  district 
for  less  than  twenty  weeks,  he  could  be  required  by  you  to  hold  extra  weeks 
up  to  the  amount  of  twenty  weeks  without  compensation. 

The  Act  of  1919  provides  that  the  expenses  of  the  judges,  incident  to  ro- 
tation, should  be  paid  by  a  warrant  issued  by  the  Auditor,  not  exceeding 
$1,500  a  year,  the  judge  certifying  his  actual  expenses  to  the  Auditor. 

The  question  is  whether  the  holding  of  extra  weeks  by  a  judge  hold- 
ing the  courts  of  a  district  where  there  are  less  than  twenty  weeks  assigned 
to  the  district,  is  incident  to  rotation,  and  whether  his  expenses  should  be 
paid  as  his  expenses  for  each  week  of  the  terms  of  court  in  the  district  in 
which  he  is  presiding.  As  heretofore  stated  to  you,  I  have  reached  the  con- 
cluson  that  such  extra  weeks,  necessary  to  bring  his  number  of  weeks  of 
court  up  to  twenty,  are  incident  to  the  rotation  system  as  outlined  in  the 
Act  of  1913. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Governor's  Authority  to  Order  Investigation — Riot. 

September  5,  1919. 
Governor  T.  W.  Bickett,  Raleigh,  N.  C. 

Dear  Governor: — I  have  your  request  that  I  advise  you  in  reference  to 
the  letter  of  Mr.  J.  F.  Newell,  of  Charlotte,  N.  C,  to  you  under  date  of 
September  3rd,  in  which  letter  Mr.  Newell  appeals  to  you  to  originate  some 
machinery  of  the  law  by  which  the  recent  unfortunate  disturbance  in  Char- 
lotte may  be  investigated  and  the  truth  ascertained. 

The  law-making  body  of  the  State,  acting  under  the  Constitution,  has 
prescribed  certain  methods  of  investigation  and  has  conferred  upon  certain- 
officers  the  duty  to  make  such  investigation. 

It  seems  that  in  Mecklenburg  County  the  coroner  of  the  city  is  very  ill, 
and  so  is  the  clerk  of  the  court.  There  remains  the  grand  jury,  which  was 
in  session  at  the  time  of  this  occurrence,  and  also  the  solicitor. 

Neither  the  Constitution  nor  the  statute  laws  of  the  State  confer  upon  you 
any  power  to  originate  any  investigation  or  to  devise  any  machinery  upon 
which  any  investigation  can  be  made.  The  most  that  you  can  do  is  to  call 
the  matter  to  the  attention  of  the  solicitor  of  the  district,  but  it  is  evident 
from  the  letter  of  Mr.  Newell  that  the  solicitor  is  fully  advised  of  the  situa- 
tion in  Mecklenburg  County. 

While  I  quite  agree  with  Mr.  Newell  that  such  disturbances  of  the  public 
peace  and  order  as  occurred  recently  in  Charlotte  should  be  fully  investigated 
to  the  end  that  all  persons  who  violate  the  laws  of  the  State  should  be 
made  to  answer  for  such  violations,  yet  it  must  be  manifest  that  the  truth 
will  be  more  accurately  ascertained  when  the  public  is  less  excited. 

You,  of  course,  have  no  power  to  change  the  laws  of  the  State  or  to  origi- 
nate new  methods  not  authorized  by  the  laws  of  the  State. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Boundaries  Between  North  and  South  Carolina. 

February  21,  1920. 
Hon.  T.  W.  Bickett,  Governor,  Raleigh,  Nor'th  Carolina. 
Dear  Sir:  — 

In  re:  Boundary  oetween  North  Carolina  and  South  Carolina 
in  Brunswick  County. 

The  Secretary  of  State,  with  whom  we  conferred,  was  under  the  impres- 
sion that  the  Legislature  authorized  the  Governor  of  North  Carolina  to  ap- 
point a  commission  to  meet  a  like  commission  appointed  by  the  Governor  of 
South  Carolina,  to  determine  the  exact  location  of  this  line.  We  have 
looked  through  the  public  laws  and  resolutions,  as  well  as  the  public-local 
laws  since  1911,  and  find  that  no  such  act  or  resolution,  if  passed,  has  been 
indexed.  The  Revisal,  however,  section  5315,  authorizes  the  Governor  to 
appoint  two  commissioners,  a  surveyor,  a  sufficient  number  of  chain  bearers, 
on  the  part  of  the  State  of  North  Carolina,  to  act  with  the  commissioners 
or  surveyors  appointed  or  to  be  appointed  by  any  of  the  contiguous  States  of 
Virginia,  Tennessee,  South  Carolina  and  Georgia,  to  re-run  and  re-mark,  by 
some  permanent  monuments  at  convenient  intervals,  not  greater  than  five 
miles,  the  boundary  lines  between  this  State  and  any  of  the  said  States. 
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In  1735,  commissioners  of  the  two  provinces  of  North  and  South  Carolina 
did  run  this  line  and  fix  it  so  definitely  as  that  if  the  starting  point  at  the 
Atlantic  Ocean  was  made  a  permanent  monument,  there  need  be  no  difficulty 
in  ascertaining  the  exact  location  of  the  line  in  Brunswick  County.  This 
line  was  to  begin  at  the  sea  thirty  miles  southwest  of  the  mouth  of  the  Cape 
Fear  River,  run  thence  in  a  northwest  course  to  the  35th  parallel  of  north 
latitude;  thence-  due  west  to  the  South  Sea.  If,  before  reaching  the  35th 
parallel,  it  came  within  five  miles  of  the  Pee  Dee  River  (now  Yadkin),  it 
should  then  run  a  parallel  with  the  Fee  Dee  at  a  distance  of  five  miles  to  the 
35th  degree,  etc.  Of  course,  if  the  original  starting  point  has  been  obliter- 
ated in  any  way,  it  might  be  necessary  to  appoint  commissioners  under  the 
above  cited  section  of  Revisal. 

You  will  find  a  map  in  11  Colonial  Records,  p.  80-,  which  shows  the  line 
established  by  the  commissioners  was  a  true  northwest  and  southeast  line. 

We  return  herein  Mr.  Heffner's  letter  to  you. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Pension — Increase  of  1919 


His  Excellency,   Governor  Bickett,  Raleigh,  N.   C. 


April  10,  1920. 


Dear  Governor: — Mr.  W.  R.  Matthews  of  Charlotte,  North  Carolina,  Chair- 
man of  the  Committee  on  Confederate  Pensions  of  the  present  House  of  Rep- 
resentatives of  North  Carolina,  has  asked  me  for  the  construction  of  chap- 
ter 227  of  the  Act  of  1919  and  also  chapter  204,  Public  Laws  of  1917,  and  par- 
ticularly desiring  my  opinion  as  to  when  the  increases  in  the  pensions  pro- 
vided in  these  two  acts  became  effective. 

The  Act  of  1917  increased  the  pension  of  pensioners  in  the  first  grade 
from  $72.00  to  $85.00,  and  there  were  also  in  said  Act  increases  in  the  2nd, 
3rd,  and  4th  grade  pensioners.  The  Act  of  1919  increased  all  of  the  grades 
$15.00  per  annum,  making  the  first  grade  $100.00  per  annum. 

The  Act  of  1917,  section  2,  is  as  follows: 

"That  in  no  year  shall  the  amount  paid  for  pensions  exceed 
the  sum  of  five  hundred  and  seventy-five  thousand  dollars.  That 
the  State  Auditor  is  hereby  authorized,  empowered,  and  directed 
to  so  apportion,  distribute,  and  divide  the  money  provided  by 
this  act,  and  to  issue  warrants  to  the  several  pensioners,  pro 
rata,  in  their  respective  grades,  that  the  entire  annual  appro- 
priation of  five  hundred  and  seventy-five  thousand  dollars  shall 
be  paid  each  year  to  the  pensioners,  notwithstanding  the  amounts 
so  paid  be  in  excess  of  the  amounts  fixed  in  section  one  of  this 
act  for  the  several  grades:  Provided,  that  the  total  appropriation 
under  this  or  any  other  act  shall  not  exceed  the  sum  of  five 
hundred  and  seventy-five  thousand  dollars  ($575,000)   annually." 

This  Act  was  ratified  on  the  6th  day  of  March,  1917.  Chapter  226,  Public 
Laws  of  1919,  ratified  10th  day  of  March,  1919,  amended  section  2  of  chapter 
204  of  the  Public  Laws  of  1917  by  striking  out  "five  hundred  and  seventy-five 
dollars"  and  inserting  "six  hundred  and  fifty  dollars"  where  the  same  occurs, 
but  section  2  of  chapter  227  of  the  Acts  of  1919,  ratified  the  same  day,  to-wit, 
10th  of  March,  1919,  provides  as  follows: 
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"The  State  Auditor  shall  transmit  to  the  clerks  of  the  Superior 
Court  of  the  various  counties  warrants  for  pensioners  for  one- 
half  of  the  yearly  pensions  between  the  first  and  fifteenth  of 
June,  and  for  one-half  the  yearly  pensions  between  the  first  and 
fifteenth  of  December  of  each  year." 

Section  2  of  the  Act  of  1917  is  unusual  in  the  legislation  of  the  State  in  acts 
making  appropriations  for  State  purposes,  in  that  the  Legislature  specifi- 
cally and  emphatically  directed  that  the  sum  of  $575,000  shall  be  paid  in 
pensions,  and  if  that  amount  is  not  entirely  consumed  by  the  allowances  to 
the  various  classes  of  pensioners,  then  the  excess  must  be  distributed  to 
the  several  Confederate  pensioners  of  the  State.  A  similar  provision  is  re- 
tained in  the  Act  of  1919  except  that  the  amount  appropriated  is  $650,000. 

The  Auditor  of  the  State  has  informed  me  upon  my  inquiry  that  before 
the  Act  of  1919,  directing  that  the  installments  of  pensions  be  paid  semi- 
annually, the  pensions  were  paid  as  required  by  law  between  the  first  and 
fifteenth  of  December  in  advance.  In  other  words,  that  the  payments  made 
to  the  Confederate  veterans  in  December,  1916,  were  for  the  year  1917.  I  do 
not  find  in  any  statute  of  the  State  any  warrant  or  authority  for  this  custom 
in  the  Auditor's  office.  Its  basis  rests  upon  the  fact  that  December  is  the 
first  month  of  the  fiscal  year. 

By  examining  the  acts  of  the  Legislature  in  regard  to  pensions  from  the 
first  act  down  to  the  session  of  1919,  it  appears  that  when  the  Legislature 
adopted  the  policy  of  making  a  separate  tax  levy  for  the  payment  of  pen- 
sions, the  acts  contained  the  provisions  that  the  pensions  should  not  be  paid 
until  after  the  first  of  September  of  each  year,  and  later,  beginning  perhaps 
in  1907,  there  was  the  distinct  requirement  that  the  pension  warrants  should 
be  sent  from  the  Auditor's  office  between  the  first  and  fifteenth  of  December 
of  each  year.  It  is  manifest  from  these  acts  that  the  Legislature,  in  re- 
ferring to  the  first  of  September  and  in  referring  to  the  month  of  December, 
was  dealing  with  the  calendar  year  and  not  with  the  fiscal  year  of  the  State. 
It  was  assumed  that  the  taxes  being  levied  at  the  usual  time  there  would 
be  sufficient  money  coming  into  the  treasury  of  the  State,  by  and  after  the 
first  of  September  and  certainly  in  the  month  of  December,  to  pay  these  old 
soldiers'  pension  warrants. 

It  appears  that  although  the  Legislature  of  1917  distinctly  appropriated 
the  sum  of  $575,000  and  provided  that  that  entire  sum  should  be  expended 
in  pensions,  as  a  matter  of  fact,  for  that  year  only,  the  sum,  of  $434,086  was 
paid  out,  the  Auditor's  office  basing  its  pensions  for  that  year  upon  the  Act 
of  1915,  and  not  upon  the  increase  by  the  Legislature  of  1917.  In  the  year 
1918  the  total  amount  paid  out  for  pensions  was  $565,700,  the  amount  ap- 
propriated was  $575,000.  In  the  year  1919  the  amount  paid  out  was  $523,- 
167.  As  stated  herein  the  Act  of  1919  distinctly  appropriated  the  entire  sum 
of  $650,000  and  it  provided  that  one-half  of  the  pension  should  be  paid  be- 
tween the  first  and  fifteenth  of  June  and  one-half  between  the  first  and  fif- 
teenth of  December.  The  payments  made  in  1919  were  based  upon  the  amount 
appropriated  by  the  Act  of  1917  and  the  Confederate  pensioners  of  the  State 
did  not  receive  in  1917  or  in  1919  the  increases  in  their  pensions  provided 
by  the  Legislature,  although  in  the  one  case  was  ratified  and  in  force  from 
its  ratification  on  the  6th  clay  of  March  and  in  the  other  case  on  the  10th  of 
March.  The  pensioners  did  not  receive  in  June,  1919,  any  part  of  their  pen- 
sion, and  in  December,  1919,  received  one-half  of  the  amount  of  their  pen- 
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sion  under  the  Act  of  1919  for  the  year  1920,  so  that  the  Confederate  pension- 
ers of  the  State  lost  for  the  year  1919  the  entire  amount  of  the  increase, 
to-wit,  $15.00.  For  the  six  months  of  1920,  the  warrants  having  been  issued 
in  December,  1919,  the  amount  paid  according  to  the  treasurer  to  date,  $317,- 
660,  which  is  less  than  half  of  $650,000. 

In  view  of  this  condition  and  of  these  facts  furnished  me  by  the  State 
Auditor's  office  and  by  the  State  Treasurer's  office,  I  suggest  that  a  meeting 
of  the  State  Pension  Board  be  called  and  these  matters  be  determined  and 
rectified.  The  situation  has  caused  a  good  deal  of  complaint  among  the  Con- 
federate veterans  of  the  State. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General   and   Member   State  Pension  Board. 


Pardon — Dead  Convict. 

June  30,  1920. 
To  His  Excellency,  Governor  Pickett,  Raleigh,  N.  G. 

Dear  Governor: — Referring  to  the  enclosed  letter  which  you  referred  to 
this  office,  I  have  reached  the  conclusion  that  a  pardon  from  you  to  the  man 
convicted  of  fornication  and  adultery,  although  he  is  dead,  and  where  the 
judgment  of  the  court  was  that  he  be  fined  the  sum  of  $2,000.00,  the  fine  not 
having  been  paid,  would  have  the  effect  to  remit  the  fine. 

The  Supreme  Court  held  in  the  case  of  Bynum  v.  Taylor,  171  N.  C,  86, 
that  the  effect  of  a  pardon,  even  where  the  fine  had  been  paid  to  the  clerk 
or  proper  officer  and  where  it  had  not  reached  its  final  destination,  was  that 
it  should  be  repaid  to  the  pardoned  offender.  In  that  case  the  defendant 
was  living,  but  I  think  the  authorities  sustain  your  right  to  pardon  a  de- 
fendant convicted  who  has  died  where  the  judgment  of  the  court  has  not 
been  fully  performed  or  where  the  effect  of  the  conviction  would  be  followed 
by  a  continued  denial  of  some  rights  to  his  family  or  his  blood. 
I  return  herein  the  letter  you  enclosed. 

Yours  very  truly,  Jajies  S.  Manning, 

Attorney-General. 


National  Guard — Courts  of  Inquiry 

July  23,  1920. 
His  Excellency,  Governor  T.  W.  Bickett,  Raleigh,  N.  G. 

Dear  Sir: — Referring  to  our  conversation  this  morning  in  relation  to  the 
military  laws  of  the  State,  the  General  Assembly  of  1917,  chapter  200,  Public 
Laws,  revised  the  military  laws  of  the  State  and  in  sections  55  to  65  inclu- 
sive, sets  out  fully  the  system  of  court-martial  for  the  National  Guards.  Sec- 
tion 45  reads  as  follows: 

"Whenever  any  portion  of  the  militia  shall  be  called  into 
service  to  execute  the  law,  suppress  riot  or  insurrection,  or  to 
repel  invasion,  the  articles  of  war,  and  articles  for  the  govern- 
ment of  the  Navy,  governing  the  Army  and  Navy  of  the  United 
States,  and  the  regulations  prescribed  for  the  Army  and  Navy 
of  the  United  States,  and  the  regulations  issued  thereunder, 
shall  be  enforced  and  regarded  as  a  part  of  this  act  until  said 
forces  shall  be  duly  relieved  from  such  duty.     As  to  offenses  com- 
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mitted  when  such  articles  of  war  and  articles  for  the  government 
of  the  Navy  are  so  in  force,  courts-martial  shall  possess,  in  ad- 
dition to  the  jurisdiction  and  power  of  sentence  and  punishment 
here  vested  in  them,  all  additional  jurisdiction  and  power  of 
sentence  and  punishment  exercisable  by  like  courts  under  such 
articles  of  war  and  articles  for  the  government  of  the  Navy  or 
regulations  or  laws  governing  the  United  States  Army  and 
Navy  or  the  customs  and  usages  thereof;  but  no  punishment 
under  such  rules  and  articles  which  will  extend  to  the  taking  of 
life  shall  in  any  case  be  inflicted  except  in  time  of  war,  invasion 
or  insurrection,  declared  by  a  proclamation  of  the  Governor  to 
exist,  and  then  only  after  approval  by  the  Governor  of  the  sen- 
tence inflicting  such  punishment.  Imprisonment  other  than  in 
guardhouse  shall  be  executed  in  county  jails  or  other  prisons 
designated  by  the  Governor  for  that  purpose." 

The  articles  of  war  and  the  articles  for  the  government  of  the  army  and 
the  regulations  prescribed  for  the  army,  not  only  provide  for  the  trial  of 
offenses  against  articles,  but  also  for  courts  of  inquiry  where  an  officer  hav- 
ing an  independent  command  is  charged  with  having  transcended  his  author- 
ity or  duty  in  the  premises.  If,  however,  the  offense  charged  amounts  to  a 
crime  against  the  laws  of  the  State  where  the  command  is  located,  none  of 
the  articles  of  war  or  regulations  made  in  pursuance  thereof,  can  oust  the 
jurisdiction  of  the  State  courts.  Coleman  v.  Term.,  97  U.  S.,  509;  Grafton  v. 
U.  8.,  206  U.  S.,  333;  Franklin  v.  U.  S.,  216  U.  S.,  559. 

It  will  be  observed  that  the  statute,  in  dealing  with  the  National  Guard, 
does  not  specifically  provide  for  a  Court  of  Inquiry  as  distinguished  from  a 
court-martial.  We  construe,  however,  section  45  quoted  above  as  being  broad 
enough  to  incorporate  a  court  of  inquiry  such  as  that  provided  for  the  Na- 
val militia  in  section  85.  It  is  not  necessary  to  resort  to  this  construction 
for  the  articles  of  war,  section  2388,  U.  S.  Compiled  Statutes  1918,  p.  315 
et  seq.  in  articles  97  to  103,  inclusive,  provide  for  these  courts  for  the  army 
also.  They  are  instituted  only  upon  the  request  of  the  officer  or  soldier  whose 
conduct  is  to  be  inquired  into.  They  are  composed  of  three  or  more  offi- 
cers and  the  procedure  in  these  courts  is  set  out  fully  in  the  articles  above 
cited. 

Yours  very  truly,  Frank  Nash, 

Assistant  Attorney-General. 


Commutation  of  Punishment 

August  17,  1920. 
His  Excellency,  Governor  Bickett,  Raleigh,  N.  0. 

Dear  Sir: — Yours  of  August  16th  is  received.  In  it  you  state  that  one 
Boone  was  convicted  at  the  Superior  Court  of  Lee  County  and  sentenced  to 
the  State's  Prison.  The  authorities  of  Chatham  County  are  now  asking  you 
to  have  this  prisoner  transferred  to  the  roads  of  Chatham  County.  This  re- 
quest is  endorsed  by  the  Judge  and  Solicitor. 

You  ask  the  opinion  of  this  office  upon  the  question  of  whether  or  not  you 
have  the  legal  and  constitutional  authority  to  accede  to  this  request.  After 
considerable  investigation  of  the  matter,  we  have  come  to  the  conclusion  that 
you  have  such  power.  You  are  granted,  by  section  6  of  Article  3  of  the  Con- 
stitution, power  not  only  to  grant  reprieves  and  pardons,  but  also  commuta- 
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tions.  Theoretically,  at  least,  imprisonment  in  the  State's  Prison  is  a  higher 
grade  of  punishment  than  imprisonment  in  a  county  prison.  Conviction 
of  a  felony  only  authorizes  confinement  in  the  State's  Prison.  Not  so,  how- 
ever, as  to  confinement  in  county  prisons.  The  legal  definition  of  commuta- 
tion is  the  substitution  of  a  lesser  punishment  for  a  greater.  In  determining 
the  relative  grades  of  punishment  for  the  purpose  of  commutation,  the  Gov- 
ernor's discretion  is  large  and  its  exercise  is  not  subject  to  the  control  of 
any  other  coordinate  department. 

In  Williams  case,  149  N.  C,  436,  the  Supreme  Court  held  that  delivery  and 
acceptance  are  essential  requisites  to  pardon.  Under  ordinary  conditions,  it 
would  be  assumed  upon  the  very  nature  of  a  commutation  itself  that  its 
beneficiary  would  accept  it.  In  a  case  of  this  sort,  as  the  convict  is  the 
only  person  who  could  legally  complain  at  the  action  of  your  Excellency  in 
changing  his  punishment,  we  would  suggest  that  if  you  intend  to  accede  to 
the  request  made  by  the  judge  and  solicitor,  that  you  secure  also  from 
the  convict  Boone  an  acceptance  of  the  commutation. 

Yours  very  truly,  James  S.  Manning, 

A  tto  rney-Gen  era  I. 


OPINIONS  TO  THE  SECRETARY  OF  STATE 


Co-operative  Associations — Amendment  of  Charter 

February  7,  1919. 
HoN.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 
Dear  Sir:  — 

In  re:    Lincoln  Cooperative  Creamery  Co.,  Lincolnton,  N.  C. 

The  letter  of  W.  H,  Childs  to  you  in  the  above  matter  has  been  referred 
to  this  office  for  answer.     Question  put  by  him  is  this: 

"Is  it  permissible  to  change  the  above  named  association  from  a  coopera- 
tive association  chartered  under  chapter  144,  Public  Laws  1915,  to  an  old 
line  corporation  by  an  amendment  of  the  charter  under  Revisal,  section 
1175?" 

In  our  opinion  this  cannot  be  done.  These  associations  are  organized  for 
the  purposes  set  out  in  the  Act  of  1915,  and  have  special  privileges  conferred 
upon  them.  The  main  intent  of  the  Act  was  to  enable  small  producers  or 
manufacturers  to  organize  and  secure  the  benefits  of  cooperation  without  as- 
suming the  liabilities  and  duties  and  responsibilities  of  incorporation  in  an 
ordinary  corporation,  and  without  incurring  the  expense  of  the  organization 
and  conduct  of  such  a  corporation. 

They  are  not  so-  much  profit  making  as  profit  distributing  and  profit  using 
concerns  and  no  shareholder  therein  can  hold  more  than  20%  paid-in  capi- 
tal stock.  With  these  marked  differences  in  their  organization,  conduct  and 
control  from  those  of  an  ordinary  corporation,  it  seems  clear  that  such  co- 
operative associations  should  not  be  allowed  to  become  ordinary  corporations 
by  an  attempted  amendment  of  their  charters  under  Revisal,  section  1175. 

We  return  herein  Mr.  Child's  letter. 

Yours  very  truly,  James   S.  Manning, 

Attorney-General. 


Motor  Vehicles1 — Transfer  License 

March  15,  1919. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir:— In  reply  to  yours  of  March  14: 

The  State  Highway  Act  became  a  law  on  March  10th,  1919.  Since  that 
time,  A  sells  his  26  horse-power  automobile,  for  which  he  had  paid  an  an- 
nual license  fee  of  $5.00  under  the  Act  of  1917.  He  buys  a  new  30-horse-power 
automobile,  and  wishes  a  transfer  license,  under  section  8  of  the  Act  of  1917. 
What  amount  does  he  have  to  pay?  The  Act  of  1919  provides  an  annual  reg- 
istration fee  of  $15.00  for  a  30  horse-power  machine.  It  seems  clear  that  he 
has  to  pay  $10.00.  There  is  nothing  in  the  1919  State  Highway  Act  which 
conflicts  at  all  with  section  8  of  chapter  140,  Public  Laws  of  1917.  That  sec- 
tion deals  wholly  with  transfer  certificates  of  registration,  and  meets  the 
case  under  discussion  with  this  provision:  "In  case  the  machine  for  which 
a  transfer  license  is  desired  is  of  greater  tax  horse-power,  the  difference  be- 
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tween  the  amount  paid  of  the  original  license  and  the  annual  fee  for  the 
machine  for  which  transfer  license  is  desired  shall  be  paid  at  the  time  such 
application  is  filed." 

The  Highway  Act  of  1919,  section  5,  specifically  repeals  section  6  of  the 
Act  of  1917,  and  substitutes  a  different  schedule  of  charges  for  annual  license 
or  registration  fees,  but  it  does  not  alter  the  annual  period  during  which  the 
license  is  to  run.  It  does,  however,  contain  this  provision:  "Any  appli- 
cant for  the  registration  of  any  motor  vehicle  on  or  after  March  1st  of  each 
year  shall  be  required  to  pay  for  said  registration  a  license  fee  for  the  bal- 
ance of  the  year  ending  June  30th  only  one-half  the  fee  levied  in  this  sec- 
tion." This  can  in  no  degree  modify  the  requirement  of  section  8  of  the 
Act  of  1917,  that  for  these  transfers,  the  difference  between  the  annual  fee 
for  the  old  car,  and  the  annual  fee  for  the  new  car,  shall  be  the  amount  to 
be  paid  for  the  transfer  license.  The  necessary  effect,  however,  of  the  Act 
of  1919,  with  its  repeal  of  section.  6,  of  the  Act  of  1917,  leaving  section  8  un- 
touched, was  that  the  new  annual  fees  fix  the  cost  of  a  transfer  license  there- 
after. 

Though,  of  course,  those  who  have  annual  license  under  the  old  law,  may 
still  run  their  cars  protected  by  them,  and  unaffected  in  this  respect  by  the 
new  law.  To  transfer  their  numbers  from  one  car  to  another,  however,  is 
a  privilege  granted  by  the  Legislature,  and  to  be  enjoyed  upon  such  terms 
as  it  may  impose,  and  not  a  right  incident  to  the  ownership  of  an  annual 
license. 

Of  course,  this  construction  of  the  law  will,  in  some  instances,  induce 
those  desiring  a  transfer  license  for  a  new  car  to  take  instead  a  new  license 
under  the  Act  of  1919,  because  the  latter  would  be  cheaper.  The  term  "an- 
nual," however,  cannot  by  any  proper  rule  of  construction,  be  narrowed  to 
a  less  period  than  a  year. 

Yours  very  truly,  James   S.  Manning, 

Attorney-General. 


Motor  Vehicles — Transfer  License. 

March  18,   1919. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  the  17th: 

(1)  Where  an  auto  owner  seeks  a  certificate  of  transfer  to  another  machine 
of  the  same  horse-power,  he  pays,  as  transfer  fee,  the  50  cents,  and  that  only, 
provided  by  section  8  of  chapter  140,  Public  Laws  1917.  That  was  not  af- 
fected in  any  particular  by  the  Act  of  1919.  Indeed  an  invariable  rule  of 
statutory  construction  is  this:  An  amended  statute  is  to  be  construed  as 
if  it  had  read  from  the  beginning  as  it  does  with  the  amendments  added  to 
it.  Applying  this  rule,  you  will  see  that  there  is  no  difficulty  in  fixing  the 
fee  at  only  50c. 

(2)  The  answer  to  (1)  answers  this  section  8  so  far  as  these  transfers  are 
concerned,  makes  horse-power  the  standard  of  comparison  and  the  Act  of 
1919  has  not  changed  this. 

(3)  The  Highway  Act  and  the  Revenue  Act,  both  of  1919,  must  be  con- 
strued together  on  this  point,  and  reconciled  if  possible.  Where  there  is 
plain  repugnancy,  the  later  ratified  Act,  if  it  was  to  go  into  effect  on  ratifi- 
cation,  would  control.     The  Legislature   evidently  did  not   intend  to   inter- 
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fere  with  the  licenses  already  issued  and  to  expire  June  30,  1919  [f  they 
had  they  would  have  said  so  in  express  terms.  Far  from  this,  it  leaves  June 
30th  still  the  end  of  the  automobile  year. 

(4)  It  is  not  possible  to  draw  an  annual  license  bill  for  any  purpose  in 
which  there  will  not  be  inequalities.  One  might  take  the  Act  of  1917  and 
show  similar  inequalities.  For  instance,  a  man  applies  to  register  a  20 
horse-power  machine  on  February  28,  and  he  has  to  pay  $5.50.  Another  man 
applies  next  day  and  pays  only  $3.00.  It  is  the  fixed  time  which  operates  in 
this  way. 

We  enclose  herewith  our  former  communication  of  March  15th.  Further 
reflection  but  confirms  the  view  we  take  therein.  Section  8  of  the  Act  of 
1919  speaks  of  funds  hereafter  collected  under  the  provisions  of  chapter  140, 
Public  Laws  1917,  as  herein  amended,  and  there  are  no  funds  to  be  collected 
except  license  fees.  Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Bank — Certificate  of  Incorporation. 

March  18.  1919. 
Hon.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir: — We  think  both  Articles  8  and  9  of  this  certificate  should  be 
disallowed.  Both  of  them,  where  they  incorporate  within  them  provisions 
not  already  allowed  by  law,  are  attempting  to  legislate  through  and  by  the 
charter.  It  is  a  safe  and  proper  rule  to  strike  out  from  these  certificates 
any  matter  which  concerns  the  public  (and  not  the  relations  of  the  corpora- 
tors among  themselves  only),  when  it  attempts  to  provide  a  rule  other  than 
provided  by  the  general  law.  Articles  8  and  9  of  this  certificate  offend 
against  this  rule.  Article  8  in  these  particulars:  a.  It  attempts  to  limit 
the  liability  of  individual  stockholder  for  the  debts  of  the  corporation;  b.  It 
attempts  to  set  up  a  secret  lien  for  the  bank  upon  the  stock  of  its  stockhold- 
ers. The  first  attempt  (a)  offends  against  section  16,  chapter  6,  Consolidated 
Statutes.  The  second  attempt  (b)  offends  against  section  21  of  the  same 
chapter.  The  Legislature  having  spoken  definitely  upon  both  of  these  sub- 
jects, the  method  provided  by  it  cannot  be  changed  in  any  particular.  Article 
9  is  even  more  objectionable:  A  safety  deposit  system  cannot  be  converted 
into  a  general  warehouse  system  in  the  charter  of  a  bank.  One  rents  a 
safety  deposit  box,  and  the  bank  has  no  control  over  its  contents,  so  they 
do  not  endanger  its  or  its  customer's  property.  It  is  in  no  sense  a  bailee  for 
hire  of  the  property  deposited  therein,  and  assumes  no  obligation  in  rela- 
tion thereto,  except  that  the  place  must  be  made,  and  kept,  as  safe  as  under 
the  conditions  it  is  reasonable  it  should  be.  The  bank  is  not  entitled  to  a 
lien  upon  its  contents  (strictly  speaking),  and  it  gives  no  receipts  for  those 
contents.  So  in  any  aspect  of  the  case  Art.  9  is  wholly  inadmissible  in  a 
bank  charter. 

The  statute,  section  1  of  chapter  6,  con.  stat.,  requires  the  certificates  of 
incorporation  to  state  the  nature  of  the  business  to  be  done,  whether  that 
of  a  commercial  bank  or  savings  bank,  or  both,  or  of  a  bank  with  a  trust, 
fiduciary  and  surety  business.  In  whatever  way,  then,  the  certificate  sub- 
mitted, goes  beyond,  or  outside  of  these  objects,  it  should,  in  our  opinion,  be 
disallowed  to  that  extent.  Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Motoe  Vehicles — Transfer  License — Departmental  Ruling. 

April  7,  1919. 
Hon  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  April  5th,  1919. 

You  say:  "I  will  thank  you  to  give  me  yaur  opinion  as  to  whether  or  not 
our  departmental  ruling  of  applying  half  rates  to  transfers  is  permissible 
under  the  1919  law." 

A  departmental  construction  of  a  law  as  to  one  of  the  details  of  its  admin- 
istration, acquiesced  in  through  a  series  of  years,  is  presumed  to  have  been 
known  to  the  Legislature.  The  General  Assembly  of  1919,  legislating  as  to 
the  fees  for  automobile  license,  increasing  the  amount  materially,  left  the 
law  providing  for  transfers  as  it  was.  In  the  absence  of  specific  legislation 
upon  the  subject,  the  departmental  ruling  may  be  taken  as  the  law  of  the 
case. 

The  fact  of  a  departmental  ruling,  acquiesced  in  for  a  series  of  years, 
distinguishes  this  opinion  from  those  of  March  15  and  March  18th. 

Yours,  very  truly,  James  S.  Manning, 

Attorney-General. 


Corporation — Change  of   Location — Certificate — Record 

April  23,  1919. 
Hon  J.  Fry  an  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  April  19: 

You  ask  for  the  opinion  of  this  office  as  to  the  county  in  which  the  cer- 
tified copy  of  the  certificate  of  change  of  location  of  principal  office  should 
be  recorded,  under  the  following  circumstances: 

"A  company  is  incorporated  under  the  laws  of  this  State  with  principal  of- 
fice at  Asheville,  Buncombe  County.  Certificate  of  change  of  location  of  the 
principal  office  is  subsequently  filed  under  the  provisions  of  section  1176  of 
the  Revisal,  changing  the  location  of  principal  office  to  Andrews,  Cherokee 
County." 

1175  of  the  Revisal,  relating  to  amendments  generally,  provides  that,  after 
the  filing  of  certificate  of.  amendment  and  its  recording  in  the  office  of  Sec- 
retary of  State,  he,  the  Secretary  of  State,  shall  issue  a  certified  copy  thereof, 
which  shall  be  recorded  in  the  county  in  which  the  original  certificate  of 
incorporation  is  recorded.  This  is  the  only  provision  in  the  statute  in  re- 
gard to  the  record  of  such  certificates,  and  such  being  the  case,  it  is,  of 
course,  controlling,  so  this  certificate  should  be  filed  and  recorded  in  Bun- 
combe County.  There  probably  should  be  an  amendment  to  the  law  in  this 
particular  which  would  require  the  filing  of  these  certificates  in  both  the 
county  from  which  the  principal  office  is  removed,  also  in  the  county  to 
which  it  is  removed.  Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


June  23,  1919. 
Motor  Vehicle — Occasional  Carriage  of  Passengers 

June  23,  1917. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Attention  Mr.  Brown: — You  ask  if  the  occasional  carrying  of  passengers 
for  hire  would  require  the  owner  of  a  motor  vehicle  to  take  out  a  service 
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license  under  section  6  of  the  automobile  law.  There  are  two  reasons,  it 
seems  to  us,  why  this  law  should  be  enforced  strictly:  First,  if  the  gap  was 
let  down  and  the  owner  was  permitted  to  hire  a  vehicle  occasionally  with- 
out taking  out  license,  because  the  applicant  for  its  hire  was  insistent,  the 
privilege  would  be  liable  to  very  great  abuse;  second,  such  condition  would 
leave  the  owner  of  a  motor  vehicle  who  had  taken  out  license  paying  double 
fees  for  that  license  unprotected  against  those  who  had  not  taken  out  license. 

While  Ave  think  that  a  single  use  of  a  machine  in  this  way,  under  cir- 
cumstances which  would  justify,  would  not  constitute  the  use  intended  by 
the  statute,  yet  even  this  must  be  in  good  faith,  that  is,  the  owner  hiring 
it  under  circumstances  in  which  he  would  not  compete  with  a  holder  of 
a  service  license.  In  other  words,  it  must  be  under  conditions  when  it  would 
be  practically  impossible  to  secure  carriage  from  the  holder  of  a  service 
license. 

Each  particular  case  would  necessarily,  under  such  circumstances,  have 
to  be  determined  by  the  good  faith  of  the  hirer,  considering  all  the  condi- 
tions of  the  hiring.  Yours  very  truly,  James  S.  Manning, 

Attorney-General. ' 


Corporation  as  Fiduciary — Oath 

Raleigh,  July  5,  1919. 
Hon  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

In  the  matter  of  certificate  of  the  Home  Investment  and  In- 
surance Co. 

Dear  Sir: — The  only  reason  at  common  law,  omitting  some  that  were 
purely  technical  and  have  long  since  ceased  to  exist,  why  a  corporation 
could  not  be  an  executor,  or  administrator,  was  because  it  could  not  take 
an  oath,  such  oath  being  required  in  this  State.  The  General  Assembly  of 
1919  provided  the  machinery  by  which  such  oath  could  be  taken  in  an  Act 
ratified  February  25th,  1919,  No.  301  of  Captions.  The  reason  of  the  old 
rule  having  thus  been  abrogated,  the  rule  itself,  in  our  opinion,  has  like- 
wise been  abrogated.  Consequently  we  advise  that  you  permit  the  amend- 
ment desired  by  Mr.  Henry  to  be  made  in  above  certificate. 

We  return  Mr.  Henry's  letter  and  the  certificate. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Corporation — Capital  Stock — Non-resident  Incorporators 

July  17,  1919. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Attention  Mr.  Brown:  — 

The  statute,  Revisal  section  1137,  sets  out  the  essentials  to  the  proper 
certificate  of  incorporation.  Among  other  essentials  is  that  there  should 
be  capital  stock,  sub-section  4.  This  sub-section  sets  out  also  the  excep- 
tions to  this  general  rule  as  follows:  "The  provisions  of  this  sub-section  shall 
not  apply  to  religious,  charitable  or  literary  corporations  unless  they  desire 
to  have  capital  stock."  None  of  these  corporations,  so  excepted,  could  be  in 
any  sense  considered  a  business  corporation.     The  Pickert  Amusement  Com- 
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pany  seems  to  be  an  organization  for  the  purpose  of  conducting  a  theatrical 
business,  or,  stated  in  other  words,  the  business  of  providing  amusement  for 
the  people  with  a  profit  to  itself.  In  our  opinion,  the  proposed  corporation 
is,  in  no  sense,  a  religious,  charitable,  social  or  literary  corporation.  We  are 
confirmed  in  this  view  by  the  stringent  provisions  governing  the  issue  of 
stock,  its  transfer,  etc,  as  contained  in  Revisal,  sections  1159  to  1173  inclusive. 

Besides  these  objections  there  is  still  another.  All  of  the  incorporators  are 
non-residents  of  the  State.  While  the  statute  does  not  expressly  require  that 
one  or  more  should  be  a  resident  of  the  State,  yet  it  does  require  that  one 
director  should  be  a  resident  of  the  State  and  no  one  can  be  a  director  of 
a  corporation  unless  he  is  a  stockholder. 

For  these  reasons  we  think  that  this  certificate  should  not  be  passed. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Banks — Dealing  in  Real  Estate 

September  6,  1919. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 
Dear  Sir: — The  second  amendment  proposed  is  as  follows: 

"To  take,  acquire,  buy,  hold,  own,  sub-divide  and  develop,  sell, 
lease,  mortgage,  exchange,  improve  and  otherwise  deal  and  dis- 
pose of  real  estate  and  real  property  or  interest  or  right  therein 
within  the  limits  of  50  per  cent  of  the  capital  stock  and  surplus 
of  said  Corporation." 

In  the  opinion  of  this  office,  this  is  not  authorized  by  law.  We  think 
there  is  no  express  authority  given  by  our  statutes  to  a  bank  to  deal  in  real 
estate.  The  right  to  hold  real  estate  is  fixed  by  chapter  55,  Public  Laws  of 
1919,  which  reads  as  follows,  and  speaks  for  itself: 

"Such  as  shall  be  necessary  for  the  convenient  transaction  of 
its  business,  including  furniture  and  fixtures  with  its  banking 
offices  and  other  apartments  to  rent  as  a  source  of  income,  which 
investment  shall  not  exceed  fifty  per  cent  of  its  paid-in  capital 
stock  and  permanent  surplus." 

In  our  opinion  section  228-a,  Pell's  Revisal,  does  not  confer  any  additional 
authority  upon  banks  to  deal  in  real  estate,  except  to  protect  its  loans,  debts 
contracted  in  the  course  of  its  dealings  or  acquired  by  sale  under  execution 
or  judgment  of  any  court  in  its  favor.  For  these  purposes  it  may  invest 
not  more  than  twenty-five  per  cent  of  its  capital  stock  and  permanent  surplus 
in  real  estate. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Motor  Vehicles — Interstate  Use 

October  6,  1919. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 
Dear  Sir: 

In  re:   The  arrest  of  North  Carolina  car  owners  by  the  State 
of  Virginia. 
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You  have  sent  to  this  office  two  letters  which  you  have  received  from 
resident  automobile  owners  in  regard  to  their  treatment  by  the  officials  of 
the  State  of  Virginia  while  on  a  continuous  passage  through  that  State. 
These  statements,  if  true,  put  such  officials  in  a  very  bad  light  to  say  the 
least  of  it. 

A  very  few  states  in  the  early  history  of  motor  vehicle  license  legislation 
required  non-residents  specifically,  as  well  as  residents,  to  comply  with 
these  laws.  United  States  Supreme  Court  in  Kane  v.  New  Jersey,  242  U.  S. 
160,  sustained  the  New  Jersey  law  in  this  particular.  Judge  Brandeis  says 
for  the  court: 

"The  power  of  a  State  to  regulate  the  use  of  motor  vehicles  on 
its  highways  has  been  recently  considered  by  this  court  and  . 
broadly  sustained.  It  extends  to  non-residents  as  well  as  to  resi- 
dents. It  includes  the  right  to  exact  reasonable  compensation 
for  special  facilities  afforded  as  well  as  reasonable  provisions  to 
insure  safety.  And  it  is  properly  exercised  in  imposing  a  license 
fee  graduated  according  to  the  horse  power  of  the  engine. 
Henclrick  v.  Maryland,  235  U.  S.  610." 

Again  he  says,  quoting  Hendricks  v.  Maryland,  supra; 

"In  the  absence  of  national  legislation  covering  the  subject 
a  State  may  rightfully  prescribe  uniform  regulations  necessary 
for  public  safety  and  order  in  respect  to  the  operation  upon  its 
highways  of  all  motor  vehicles  .  .  .  those  moving  in 
interstate  commerce  as  well  as  others." 

Under  these  decisions  there  can  be  no  doubt  that  the  Legislature  of  a  State 
may  require  the  same  license  tax  of  non-resident,  as  of  resident,  cars.  If 
one  State  does  do  so,  however,  all  the  others  must  perforce  follow  suit. 
Thus  this  method  of  locomotion  which  has  become  so  common  and  so  far 
reaching  in  distances  would  have  imposed  upon  it  an  intolerable  burden. 
The  pressure,  then,  upon  Congress  to  take  over  the  regulation  of  motor 
vehicles  used  in  interstate  travel,  or  in  interstate  commerce,  would  become 
so  great  that  there  would  be  no  resisting  it.  If  Congress  did  take  over  such 
regulation,  its  action  would  exclude  any  regulation  by  the  State.  This  con- 
sideration, no  doubt,  influenced  legislatures,  which  before  had  been  adverse, 
to  admit  non-resident  cars  upon  much  more  moderate  terms.  Some  now 
require  a  nominal  non-resident  tax,  either  for  the  driver  or  the  car  with 
identification  cards  or  numbers  furnished,  while  others,  acting  in  a  spirit 
of  comity,  extend  to  non-resident  cars  the  same  courtesies  which  the  State 
of  their  origin  extends  to  their  cars.  Both  the  North  Carolina  and  Virginia 
laws  seem  to  be  founded  on  this  eminently  fair  and  neighborly  principle. 

The  North  Carolina  law  is  section  12,  chapter  140,  Public  Laws  of  1917,  as 
follows: 

"That  non-resident  owners  or  operators  of  motor  vehicles  shall 
be  subject  to  the  same  requirements  and  laws  as  resident  owners 
or  operators:  Provided,  that  the  non-resident  owner  of  a  motor 
vehicle  which  is  properly  registered  under  the  laws  of  another 
State,  district,  or  territory  shall  be  exempt  from  the  registra- 
tion provisions  of  this  act  for  the  same  period  that  a  properly 
registered  owner  of  this  State  is  exempt  from  the  registration 
provisions  of  the  State  in  which  such  non-resident  "resides,  not 
exceeding  sixty  days:  Provided,  that  nothing  herein  contained 
shall  be  construed  to  exempt  any  motor  vehicle  used  for  hire  by 
a  non-resident." 
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The  Virginia  Law  is  section  10,  chapter  522,  of  the  Laws  of  1916,  as  follows: 

"Any  owner  or  operator,  not  a  resident  of  this  State,  who  shall 
have  complied  with  the  laws  of  the  State  in  which  he  resides, 
requiring  the  registration  of  motor  vehicles,  or  licensing  of 
operators  thereof,  and  the  display  of  identification  or  registration 
numbers  of  such  vehicles,  and  who  shall  cause  the  identification 
numbers  of  such  State  in  accordance  with  the  laws  thereof,  and 
none  other,  together  with  the  initial  letter  or  letters,  of  such 
State  to  be  displayed  on  his  motor  vehicle,  as  in  the  sub-title 
provided,  while  used  or  operated  upon  the  public  highways  of 
this  State,  may  use  such  highways  not  exceeding  two  periods  of 
seven  consecutive  days  in  each  calendar  year  .  .  .  the 
Governor  of  this  State  is  hereby  authorized  and  empowered  to 
confer  and  advise  with  the  proper  officers  and  legislative  bodies 
of  other  States  of  the  Union,  and  enter  into  reciprocal  agree- 
ments under  which  the  registration  of  motor  vehicles  owned  by 
residents  of  this  State  will  be  recognized  by  such  other  States, 
and  he  is  further  authorized  and  empowered,  from  time  to  time, 
to  grant  to  residents  of  other  States  the  privilege  of  using  the 
roads  of  this  State,  as  in  this  section  provided,  in  return  for 
similar  privileges  granted  residents  of  this  State  by  such  other 
States." 

We  have  been  unable  to  ascertain  whether  or  not  the  Virginia,  statute 
was  materially  amended  at  the  Session  of  1918,  the  laws  of  that  year  not 
being  in  the  Supreme  Court  Library.  If  it  is  still  in  force  as  quoted  above, 
it  is  obvious  that  there  are  two  courses  open  to  you.  First,  and  this  is  to 
use  a  sword  for  offense,  is  to  invoke  section  12  above  and  apply  to  Virginia 
cars  the  same  measure  of  justice  or  injustice  as  that  which  the  Secretary  of 
the  Virginia  Commonwealth  has  apparently  applied  to  North  Carolina  cars. 

Second,  and  this  is  a  shield  for  defense,  apply  to  the  governor  of  Virginia 
for  a  conference  under  section  10  of  the  Virginia  Act  quoted  above. 

Unless  this  act  has  been  materially  amended,  the  Virginia  officials  had  no 
authority,  even  of  Virginia  law,  to  interfere  with  the  cars  passing 
through  the  State,  provided  they  had  complied  with  the  North  Carolina  Law 
and  had  with  them  license  plates  showing  their  compliance  with  that  law, 
unless  they  were  arrested  for  the  breach  of  some  police  regulation  of  the 
Virginia  law. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Process — Service  on  Express  Companies 

March  9,  1920. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 
Dear  Sir:  — 

In  re:     Service  of  process  on  express  companies. 

In  reply  to  yours  of  March  8th. 

Section  1243,  Revisal  1905,  contemplates  the  service  of  process  upon 
any  corporation  having  property  or  doing  business  in  this  State  upon  the 
Secretary  of  State,  when  it  has  no  officer  or  agent  in  this  State  upon  whom 
process  can  be  served.     That  service  is  to  be  made  by  leaving  a  true  copy 
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of  the  summons  with  him.  He  shall  then  mail  the  copy  to  the  president, 
secretary  or  other  officer  of  the  corporation.  When  he  has  done  this,  the 
Secretary  of  State  has  performed  his  full  duty  in  the  premises.  It  is  the 
duty  of  the  plaintiff  or  his  counsel  to  see  that  due  service  of  process  is 
made  upon  a  defendant  when  he  brings  an  action  against  such  defendant. 
When  the  matter  is  doubtful  he  may  protect  himself  by  service  of  process 
upon  the  local  agent  or  otherwise  as  he  may  be  advised.  The  question  of 
proper  service  must  be  determined  by  the  court  before  which  the  action  is 
brought.  So  far  as  the  Secretary  of  State  is  concerned,  as  above  said,  he 
has  done  his  full  duty  when  he  has  mailed  the  copy  of  the  summons  served 
upon  him  to  the  officer  designated  in  the  statute.  We  think  there  is  no  doubt 
as  to  the  validity  of  section  1243  in  its  application  to  cases  defined  therein. 
We  return  herein  the  file  of  papers  sent  us. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Morris  Plan  Banks — Industrial  Banks 

March  9,  1920. 
Hon.  J. .Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Chapter  225,  Public  Laws  of  1919,  defines  Industrial  Banks  and  authorizes 
their  organization  in  the  manner  therein  provided.  The  Raleigh  Morris  Plan 
Company  was  organized  as  a  Morris  Plan  Bank  before  the  ratification  of  the 
Industrial  Bank  Act.  Its  charter  authority  included  the  powers  set  out  in 
section  5  of  the  above  cited  act.     Section  10  of  the  act  is  as  follows: 

"Any  corporation  heretofore  organized  under  the  general  cor- 
poration law  of  this  State,  and  authorized  by  its  charter  or 
articles  of  incorporation  to  engage  in  the  business  described  in 
sectin  5  of  this  act,  shall,  upon  filing  notice  with  the  Secretary 
of  State  and  the  Corporation  Commission  on  or  before  January  1, 
1920,  be  recognized  as  an  industrial  bank  within  the  provisions  of 
this  act  and  shall  be  subject  to  this  act  to  the  same  extent  as 
if  actually  incorporated  hereunder." 

The  Raleigh  Morris  Plan  Bank,  on  January  1,  1920,  filed  with  the  Secretary 
of  State  a  notice  under  section  10  of  its  purpose  to  avail  itself  of  the  Indus- 
trial Bank  Act.  If  this  notice  had,  at  the  same  time,  been  filed  with  the 
Corporation  Commission,  we  think  that  these  two  filings  would  have  con- 
stituted an  irrevocable  act;  that  thereafter  the  Raleigh  Morris  Plan  Bank 
company  would  have  become  an  industrial  bank  and  would  have  remained 
so  until  its  charter  had  been  amended  in  accordance  with  the  provisions  of 
the  statute  allowing  such  amendment. 

We  had  a  conversation  with  Mr.  Self,  chief  clerk  of  the  Corporation  Com- 
mission, who  informs  us  that  this  company  had  left  with  him  a  notice 
similar  to  that  filed  with  you,  but  it  asked  him  not  to  act  upon  it  or  file  it 
until  further  notice;  that  thereafter  and  after  January  1,  1920,  they  did 
withdraw  the  paper  from  the  Tax  Commission.  Under  these  circumstances 
we  are  of  the  opinion  that  this  was  not  a  filing  with  the  Corporation  Com- 
mission such  as  contemplated  by  above  quoted  section  10.  To  constitute  a 
valid  filing  the  corporation  must  surrender  all  control  over  the  notice.  It 
is  to  become  a  public  record  from  the  very  instant  of  filing,  and  thus  passes 
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wholly  beyond  the  control  of  the  filer.  The  corporation,  however,  has  the 
option  to  file  or  not  file  on  or  before  January  1.  If  it  does  not  file  at  that 
time,  as  positively  as  the  act  requires,  then  it  has  forfeited  all  the  privileges 
conferred  upon  it  by  the  Industrial  Bank  Act. 

The  Raleigh  Morris  Plan  Company  thus  having  failed  to  file,  in  accordance 
with  section  10,  may,  if  it  chooses,  withdraw  its  notice  filed  with  the  Secre- 
tary of  State  on  January  1,  1920,  and  proceed  to  conduct  its  business  under 
its  original  charter.  It  is  not,  and  has  never  been,  an  industrial  bank 
within  the  definition  of  the  Act  of  1919. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Bank — Legislative  Charter — Lapse 


March  16,  1920. 


Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir:— We  have  considered  the  letter  of  Mr.  A.  H.  Eller  dated  March 
13th  and  addressed  to  you. 

The  Dime  Savings  Bank  of  Winston-Salem  was  incorporated  specially  by 
chapter  452,  Private  Laws  1911.  This  Act  was  ratified  March  8th,  1911.  Mr. 
Eller  states  in  his  letter  that  the  bank  has  never  yet  organized  but  desires 
to  do  so  now.  We  think  they  have  no  authority  under  this  special  charter. 
A  private  corporation  cannot  be  created  without  the  consent  of  the  persons 
incorporated,  therefore,  where  a  private  corporation  is  created  by  a  special 
act  of  the  Legislature  two  things  must  concur  in  order  to  the  bringing  into 
existence  of  this  artificial  body:  (1)  Granting  of  the  charter  by  the  Legis- 
lature; (2)  acceptance  of  the  charter  by  the  corporators.  Without  such 
acceptance,  express  or  implied,  there  is  no  corporation.  Where  the  act  itself 
does  not  specify  the  time  within  which  it  is  to  be  accepted,  it  must  be  ac- 
cepted within  a  reasonable  time.  If  not  so  accepted,  the  offer  will  lapse 
and  cannot  be  thereafter  acted  upon.  What  is  such  reasonable  time  has 
never  been  determined  so  far  as  we  have  discovered  in  North  Carolina.  It 
is  quite  probable,  however,  that  the  courts  would  hold  that  action  within 
two  years  would  be  reasonable  time.  We  think  it  beyond  controversy  that 
a  delay  of  nine  years  without  any  organization  at  all,  as  in  this  case,  would 
amount  to  a  failure  to  accept  the  charter  within  a  reasonable  time,  conse- 
quently the  Dime  Savings  Bank  cannot  now  organize  and  proceed  to  act  as 
a  corporation  under  chapter  452,  Private  Laws  1911.  If  it  purposes  to  do 
business  now  it  must  obtain  its  authority  under  the  general  laws,  its  special 
authority  having  lapsed. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Entry  and  Grant — Corporation 

June  12,  1920. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir: — You  ask  this  office  whether  or  not  a  corporation  may  enter 
and  obtain  a  grant  for  vacant  and  unappropriated  land.  We  think  not. 
The  statute  Revisal  section  1692  defines  those  to  whom  a  grant  may  be  issued 
as  follows:  Any  citizen  of  this  State  and  all  persons  who  have  or  shall  come 
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into  the  State  with  bona  fide  intent  of  becoming  residents  and  citizens  thereof. 
This  definition  is  repeated  in  the  proviso  at  the  end  of  section  1729.  "We 
think  the  term  "citizen"  as  thus  used  is  confined  to  natural  persons.  Though 
a  corporation  may  be  a  citizen  of  the  State  that  its  rights  may  be  protected 
under  the  14th  Amendment  of  the  Federal  Constitution,  we  know  no  instance 
in  which  it  can  participate  in  the  enjoyment  of  privileges  conferred  upon 
residents  and  citizens  of  a  State  unless  they  are  specifically  granted  to  it  as 
a  corporation. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Trademark — Trade  Names 

July  13,  1920. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir: — We  have  carefully  considered  the  application  of  the  Apollo 
Company  for  registration  of  the  word  "Apollophone."  If  it  was  confined 
strictly  to  the  registration  of  that  word  as  a  trade  mark  for  goods  manufac- 
tured by  that  company,  we  think  there  would  be  no  difficulty  in  regard  to  it. 
Our  statute  Revisal  sections  3012  et  seq.  seems  to  contemplate  the  registration 
of  single  trade  marks.  We  think  that  under  it  no  such  concatenation  of 
words  as  those  set  out  in  the  particular  application  can  be  registered  as  a 
trade  mark.  This  application  seems  an  attempt  in  one  proceeding  to  have 
registered  10  different  trade  marks  and  as  such  under  out  statute  is  not 
allowed.  It  would  be  impossible  for  the  Secretary  of  State  to  go  over  this 
application  and  determine  from  it  which  one  of  the  trade  marks  suggested 
can  be  legally  registered. 

The  term  "trade  mark"  has  a  very  definite  signification.  It  is  defined  as 
a  name,  sign,  symbol  or  device  which  is  attached  to  goods  offered  for  sale 
in  the  market  so  as  to  distinguish  them  from  similar  goods,  and  to  identify 
them  with  a  particular  trader  or  with  his  successors  as  owners  of  particular 
business.  It  is  a  fundamental  rule  that  terms  merely  descriptive  of  the  goods 
or  business  to  which  they  are  applied  cannot  be  exclusively  appropriated  as 
trade  marks  or  trade  names.  The  reason  for  this  is  that  everyone  must  be 
allowed  to  describe  truly  his  goods  or  business  and  in  order  to  do  so  he  may, 
indeed  must,  use  the  terms  necessary  or  appropriate  for  that  business.  No 
one  can  secure  a  monopoly  upon  the  adjectives  of  the  language.  Therefore, 
words  belonging  to  the  common  stock  of  words  cannot  be  exclusively  appro- 
priated as  trade  marks. 

The  particular  application  for  a  trade  mark  offends  against  these  rules 
and  others  which  would  make  this  letter  too  long  to  recapitulate.  Our 
statute,  it  seems  to  us,  cannot  have  the  extensive  application  involved  in 
granting  the  numerous  trade  marks  asked  in  this  paper.  If  the  parties  care 
to  make  an  application  to  have  registered  each  one  of  the  trade  names  as 
appearing  on  the  first  page  of  the  affidavit,  then,  in  the  opinion  of  this  office, 
the  application  must  be  made  distinctly  for  each  one  of  such  trade  names, 
that  your  office  may  determine  whether  the  proposed  trade  mark  is  justified 
by  our  statute. 

We  return  herein  the  papers  in  the  case. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Entries  and  Grants — Non-resident  Enterer 

July  28,  1920. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  July  28. 

It  seems  that  P,  a  resident  of  the  State,  together  with  A,  a  non-resident 
of  the  State,  jointly  made  an  entry  of  vacant  land  under  the  statute,  and  now 
P  wishes  to  place  himself  in  a  position  to  obtain  a  grant  to  himself  alone, 
under  such  entry,  and  you  ask  what  should  be  his  procedure.  We  suggest 
that  he  obtain  from  A  an  assignment  of  his  rights  under  the  entry  and  then 
proceed  as  sole  enterer.  It  is  true  that  under  our  statute  a  non-resident 
entry  would  be  voidable,  but  the  fact  of  non-residence  is  to  be  determined 
upon  evidence  and  under  such  circumstances  there  would  be  nothing  upon 
the  face  of  the  transaction  to  show  that  A  was  conveying  a  void  right.  To  do 
this,  then,  would  make  the  record  itself  straight. 

In  regard  to  such  cases  Judge  Bynum,  giving  the  opinion  of  the  Court  in 
Wilson  v.  Land  Company,  11  N.  C.  445  at  pp.  457-458,  says: 

"But  the  defendants  have  more  than  these  entries;  they  have 
the  grants  from  the  State,  and  also  a  deed  which  conveys  the 
legal  title,  which  is  good  until  avoided  by  the  State  for  cause, 
or  by  a  party  having  a  better  title  or  superior  equity.  Because 
a  grant  is  taken  out  upon  an  entry  which  has  lapsed  by  the  efflux 
of  time,  it  does  not  follow  that  it  is  void.  On  the  contrary,  it  is 
valid.  Horton  v.  Cook,  54  N.  C,  270.  So  if  a  grant  is  issued 
upon  an  entry  which  is  void  because  of  the  non-citizenship  of 
the  enterer  (as  Davis  here),  the  grant  itself  is  nevertheless 
valid,  and  passes  the  title,  if  the  grantee  is  a  person  capable  of 
taking  and  holding  by  the  laws  of  the  State." 

To  the  same  effect  is  Johnson  v.  Lumber  Company,   114  N.  C,  717  at  p. 
720.     It    is   noticeable   that   the    proviso   to    section   1729    requires    only    the 
assignee  to  be  a  resident  of  the  State. 
I  return  herein  Mr.  Pierce's  letter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  THE  STATE  TREASURER 


Taxation — Corporation  Not  Legally  Dissolved 

February  14,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 
Dear  Sir: 

In   the   matter  of   the   tax   levied   against   the   J.   L.   Rogers 
Company. 

A  corporation  once  a  corporation  within  the  period  of  its  corporate  life 
as  provided  in  this  charter  continues  a  corporation  until  dissolved  by  some 
method  provided  in  the  statute.  It  appears  from  the  papers  sent  us  that  the 
company  has  an  impression  that  it  can  close  business  without  com- 
plying with  the  forms  of  law.  If  this  is  true,  then,  it  is  still  a  corpora- 
tion and  the  tax  may  be  enforced  against  it  as  in  other  instances  when  a 
corporation  is  a  going  concern.  Whether  judicial  proceedings  were  ever 
taken  against  this  corporation  with  a  view  of  its  liquidation  or  of  its  solution, 
we  are  not  informed:     It  may  be  that  such  proceedings  are  pending  now. 

Sections  1236  and  1237  of  the  Revisal  render  the  property  of  a  corporation, 
though  in  the  hands  of  a  receiver,  liable  for  all  taxes  against  it  and  the 
same  may  be  collected  by  distraint  and  seizure  as  though  the  property  of 
the  corporation  was  not  in  the  hands  of  a  receiver. 

We  return  herewith  papers  sent  us. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Forestry  Reserve  Fund — How  Paid  Out 

March  28,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  your  request  for  my  opinion  as  to  how  the 
Forestry  Reserve  Fund  paid  to  you  by  the  Treasurer  of  the  United  States 
under  the  foreign  provision  of  the  Federal  statute. 

"That  thereafter  25  percentum  of  all  moneys  received  from 
each  forest  reserve  during  any  fiscal  year  including  the  year 
ending  June  30,  1908,  shall  be  paid  at  the  end  thereof  by  the 
Secretary  of  the  Treasury  to  the  state  or  territory  in  which  said 
reserve  is  situated,  to  be  expended  as  the  state  or  territory  legis- 
lature may  prescribe,  for  the  benefit  of  the  public  schools  and 
roads  of  the  county  or  counties  in  which  the  forest  reserve  is 
situated.  Provided:  That  when  any  forest  reserve  is  in  more 
than  one  state  or  territory  or  county  the  distributive  share  to 
each  from  the  proceeds  of  said  reservation  shall  be  proportionate 
to  its  area  therein." 

The  only  Act  of  the  Legislature  of  North  Carolina  pertaining  to  this  fund 
is  an  act  ratified  on  the  10th  day  of  March,  1919,  entitled  "An  act  relating  to 
funds  for  school  purposes  in  McDowell  County,"  and  which  Act  in  section  1 
provides : 
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"That  all  funds  paid  by  the  National  Forest  for  the  county  of 
McDowell,  North  Carolina,  shall  be  paid  to  the  Treasurer  of 
McDowell  County,  North  Carolina,  to  be  expended  by  the  Board 
of  Education  of  McDowell  County,  North  Carolina,  for  the  benefit 
of  the  public  schools  of  said  county." 

I  am  informed  by  you  that  the  distributive  share  of  McDowell  County  in 
the  moneys  paid  to  you  by  the  Secretary  of  the  Treasury  under  the  Federal 
statute  above  quoted  is  $832.76.  I  am  of  the  opinion  that  the  treasurer  of 
McDoweS  County  is  the  proper  official  to  whom  you  should  pay  the  above  dis- 
tributive share  of  McDowell  County.  The  federal  statute  having  created  this 
fund  and  it  having  been  paid  to  you  under  this  statute  for  the  benefit  of  the 
public  schools  and  roads  of  the  county,  and  it  having  delegated  to  the  legis- 
lature the  apportionment  of  the  funds  between  these  two  beneficiaries,  I  sug- 
gest to  you  that  you  remit  the  part  of  the  distributive  share  of  McDowell 
County  to  the  treasurer  of  that  county,  and  he  then  can  determine  whether 
he  will  pay  it  to  the  school  fund  exclusively  or  whether  he  will  regard  the 
Act  of  Congress  which  has  created  the  fund  and  named  the  beneficiaries  of 
the  fund. 

You  will  have  fully  discharged  your  duty,  I  think,  when  you  have  remitted 
the  county  official  of  McDowell  County  the  distributive  share  of  McDowell 
County.  Yours  very  truly, "  James  S.  Manning, 

Attorney-General. 


State  Bonds — Caswell  Training  School 

March  31,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  0. 

Dear  Sir: — Replying  to  your  inquiry  of  the  29th  instant  as  follows: 
Whether  the  $300,000  appropriated  by  the  General  Assembly  of  1919  to  the 
Caswell  Training  School,  contained  in  H.  B.  1410,  S.  B.  1357,  is  a  part  of  the 
three  million  dollars  bond  issue  authorized  by  the  Act  of  1917,  chapter  154,  I 
beg  to  say  that  charter  154  of  the  Acts  of  1917  did  not  carry  any  appropria- 
tion to  the  Caswell  Training  School.  On  the  contrary,  the  appropriation  for 
the  Caswell  Training  School  was  made  by  chapter  269,  Public  Laws  1917, 
being  for  the  sum  of  $75,000.  The  appropriation  of  $300,000  by  the  Act  of 
1919  is  a  part  of  the  $946,000  which  you  are  directed  to  borrow  on  short  term 
notes,  and  for  which  no  issue  of  bonds  is  provided  in  that  act. 

In  my  opinion,  therefore,  no  part  of  the  annual  bond  issue  of  $500,000  under 
chapter  154  of  the  Public  Laws  of  1917  goes  to  the  Caswell  Training  School. 
I  return  herein  the  copy  of  the  Act  of  1919  as  you  request. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Notes  Under  Act  of  1919 

April  1,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — I  have  yours  of  April  1st  asking  me  for  my  opinion  as  to  H. 
B.  1410,  S.  B.  1357,  ratified  March  1919. 

This  act  was  intended  to  accomplish  two  purposes:  One  was  to  authorize 
you,  as  Treasurer  of  the  State,  to  borrow  for  a  period  of  two  years  at  the 
lowest  rate   of  interest  obtainable  $946,000,   which   amount   is   appropriated 
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for  the  purposes  and  institutions  named  in  section  two  of  the  Act,  the  aggre- 
gate of  which  amounts  to  $946,000.  No  bonds  are  authorized  to  be  issued  to 
pay  these  notes.  On  the  contrary,  you  are  directed  to  apply  the  surplus  in 
the  treasury  not  otherwise  appropriated  at  the  end  of  the  fiscal  year  1920 
to  the  payment,  as  far  as  it  will  go,  of  these  notes. 

By  section  154,  of  the  Public  Laws  1917,  you  were  directed  to  issue  three 
million  dollars  of  bonds,  covering  a  period  of  six  years,  five  hundred  thous- 
and dollars  a  year,  and  the  proceeds  arising  from  the  sale  of  these  bonds  were 
appropriated  to  certain  of  the  State  institutions  and  for  certain  purposes 
by  that  act  and,  with  two  exceptions,  towit:  $500,000  of  the  three  million  for 
the  erection  of  public  schoolhouses,  and  the  sum  of  $50,000  for  the  erection 
of  the  State  warehouse  building,  the  money  to  be  expended  under  the  super- 
vision of  the  building  commission.  . 

By  section  5  of  the  Act  of  1919,  the  Legislature  declared  that  the  institu- 
tions benefited  by  the  bond  issue  of  the  1917  Act  would  probably  need 
the  total  amount  appropriated  to  such  institutions  before  the  six  year  period 
expired,  and  it  directed  you,  by  this  section  5,  to  borrow  by  and  with  the 
advice  of  the  Governor  and  his  Council  of  State  in  anticipation  of  the  bonds 
authorized  to  be  issued  by  chapter  154  of  the  Public  Laws  of  1917  and  for 
the  institutions  therein  named,  but,  however,  not  exceeding  the  total  amount 
for  the  bonds  in  said  act  authorised  such  sums  of  money  from  time  to  time 
as  the  trustees  or  directors  of  said  institutions  therein  named  might  need, 
and  which  should  be  approved  by  the  State  Building  Commission.  The 
amounts  so  borrowed  by  you  to  anticipate  the  bonds  authorized  to  be  issued 
were  to  be  paid  out  of  the  proceeds  of  the  sale  of  such  bonds.  The  institu- 
tions to  be  benefited  with  the  proceeds  of  the  notes  aggregating  $946,000  are 
some  of  the  same  institutions  that  shared  in  the  proceeds  of  the  sale  of  the 
bonds  authorized  by  the  Act  of  1917,  but,  of  course,  the  appropriation  to  them 
by  the  act  of  1919  was  in  addition  to  the  appropriation  out  of  the  bond  issue 
of  the  act  of  1917.  How  far  you  will  anticipate  the  bond  issue  authorized 
by  the  Act  of  1917  is  left  to  the  discretion  of  the  Building  Commission  and 
the  Governor  and  his  Council  of  State. 

If  an  institution  provided  for  in  the  Act  of  1917  desires  the  full  amount 
of  its  appropriation  under  said  Act  for  the  purposes  of  course  therein  named, 
its  request  must  first  be  approved  by  the  Building  Commission,  then,  before 
you,  as  treasurer,  borrow  the  money  and  execute  the  notes  of  the  State,  it 
must  be  approved  by  the  Governor  and  his  Council  of  State.  You  will  note, 
also,  that  the  limitation  of  time,  towit,  two  years  for  the  duration  of  the 
notes  issued  for  money  borrowed  in  anticipation  of  the  bonds,  is  not  applied 
to  the  notes  issued  for  the  $946,000. 

I  think  this  fully  covers  the  request  in  your  letter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Banks — Taxation   Exemptions 

April  5,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — I  have  your  letter  asking  my  opinion  as  to  the  effect  of  the 
following  provision  in  section  42,  Machinery  Act,  being  chapter  92  Public 
Laws  of  1919: 


BIENNIAL  REPORT   OF  THE  ATTORNEY-GENERAL  79 

"There  shall  also  be  deducted  investments  by  such  banks  in 
bonds  of  this  State  and  of  the  United  States  Government  and  of 
the  Federal  Farm  Loan  Bank  and  bonds  of  the  Joint  Stock  Land 
Bank  not  exceeding  twenty-five  per  cent  of  the  capital  stock  and 
surplus  of  such  banks.  To  be  entitled  to  this  deduction  it  must 
be  shown  by  the  reports  of  such  banks  that  the  bonds  were  pur- 
chased and  paid  for  in  full  at  least  ninety  days  before  the  first 
day  of  May,  except  that  bona  fide  purchases  of  the  current 
issue  of  "Victory"  bonds  may  be  deducted  if  paid  for  in  full  not 
later  than  the  twentieth  day  of  April,  nineteen  hundred  and 
nineteen." 

The  several  statutes  authorizing  the  issue  of  bonds  for  the  State  of  North 
Carolina  contain  sections  substantially  as  follows:  I  quote  from  chapter  154, 
Public  Laws  1917,  section  4: 

"The  said  bonds  and  coupons  shall  be  exempt  from  all  State, 
county  or  municipal  taxation  or  assessment,  direct  or  indirect, 
general  or  special,  whether  imposed  for  purpose  of  general 
revenue  or  otherwise,  and  the  interest  paid  thereon  shall  not 
be  subject  to  taxation  as  for  income,  nor  shall  said  bonds  and 
coupons  be  subject  to  taxation,  when  constituting  a  part  of  the 
surplus  of  any  bank,  trust  company  or  other  corporation." 

You  will  note  that  the  above  section  exempts  said  bonds  and  coupons 
from  taxation  when  constituting  a  part  of  the  surplus  of  any  bank,  trust 
company  or  other  corporation.  The  effect  of  this  was  to  exclude  these  bonds 
from  the  assets  of  the  bank  in  ascertaining  the  taxable  value  of  its  shares  of 
stock,  and  this  immunity  was  extended  only  when  surplus  of  the  bank  or 
a  part  of  it  was  invested  in  these  bonds  and  to  the  extent  only  of  such 
surplus.  This  right  or  immunity,  by  virtue  of  the  statute,  became  in  my 
opinion,  a  part  of  the  contract  between  the  State  and  the  corporate  holders 
of  these  bonds.  I  do  not  think  the  Legislature  of  1919  intended  to,  in  any 
wise,  abridge  or  lessen  this  immunity,  and  I  think  the  provision  of  section 
42  of  the  Machinery  Act  above  quoted  can  be  construed  so  as  to  not  be  in 
conflict  with  the  section  above  quoted  from  the  bonding  acts.  Under  the 
above  quoted  section  of  the  bonding  act,  any  bank,  trust  company  or  other 
corporation  may  invest  its  entire  surplus  in  State  bonds  with  the  immunity 
above  stated,  and,  in  my  opinion,  under  the  above  provision  of  section  42  of 
the  Machinery  Act  as  above  quoted,  it  is  competent  for  any  bank,  trust  com- 
pany or  other  corporation  to  invest  twenty-five  per  cent  of  its  capital,  sepa- 
rate from  its  surplus  in  such  bonds,  but  the  investment  of  twenty-five  per 
cent  of  its  capital  must  be  made  at  least  ninety  days  before  the  first  day  of 
May,  with  the  exception  of  the  purchase  of  the  Victory  Loan  Bonds. 

It  is  my  opinion,  therefore,  that  under  this  provision  of  the  Machinery 
Act,  any  bank,  or  banking  association  of  this  State  can  invest,  not  exceeding 
twenty-five  per  cent  of  its  capital,  in  State  bonds  and  this  investment  shall 
not  be  taken  into  account  in  ascertaining  the  taxable  value  of  the  shares  of 
stock  in  said  bank,  or  banking  association,  but  this  investment  of  its  capital, 
as  distinguished  from  its  surplus,  must  be  made  ninety  days  before  the  first 
day  of  May,  and  it  was  the  purpose  of  this  provision  to  permit  any  bank  or 
banking  association  to  invest  not  exceeding  twenty-five  per  cent  of  its  capi- 
tal and  surplus  in  bonds  of  the  United  States  Government,  bonds  of  the 
.Federal  Farm  Loan  Bank,  and  bonds  of  the  Joint  Stock  Land  Bank,  and  for 
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such  investment,  when  made  prior  to  ninety  days  before  the  first  of  May,  to 
be  deducted  from  its  assets,  in  ascertaining  the  taxable  value  of  its  shares 
of  stock  in  said  bank  or  banking  association. 

To  summarize:  (1)  Under  the  provision  of  the  bonding  acts  of  the  State 
any  bank,  trust  company  or  other  corporation  can  invest  its  surplus  in  bonds 
of  the  State  and  this  investment  is  not  counted  in  ascertaining  the  taxable 
value  of  the  shares  of  stock  in  said  corporation.  (2)  Under  the  provision  of 
the  Machinery  Act  any  bank  or  banking  association  may  invest  twenty-five 
per  cent  of  its  capital  in  said  bonds,  bonds  of  the  United  States  Government, 
bonds  of  the  Federal  Farm  Loan  Bank  or  bonds  of  the  Joint  Stock  Loan 
Bank,  and  such  investment  shall  not  be  counted  in  ascertaining  the  taxable 
value  of  the  shares  of  stock.  Provided,  this  investment  is  made  ninety  days 
before  the  first  of  May.  (3)  Any  bank  or  banking  association  may  invest  not 
exceeding  twenty-five  per  cent  of  its  capital  and  surplus  in  bonds  of  the 
United  States  Government,  bonds  of  the  Federal  Farm  Loan  Bank,  and  bonds 
of  the  Joint  Stock  Land  Bank,  and  such  investment  shall  be  deducted  in 
ascertaining  the  taxable  value  of  its  shares  of  stock,  provided,  such  invest- 
ment is  made  ninety  days  before  the  first  of  May. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Bonds — Chapter  154  Public  Laws  1917 — Journal  Entries 

April  23,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — You  have  handed  us  a  letter  from  the  Murchison  National 
Bank,  Wilmington,  N.  C,  dated  April  21,  accompanied  by  one  from  W.  H. 
Lamar,  Solicitor  of  the  Post  Office  Department,  in  regard  to  North  Carolina 
4  per  cent  bonds,  due  1923,  1924,  1925,  and  1927,  said  bonds  having  been 
issued  under  Chapter  154,  Public  Laws  1917,  and  request  the  opinion  of  this 
office  upon  the  legality  of  said  issue. 

The  Legislative  history  of  the  enactment  of  the  law  is  as  follows: 
Chapter  154  of  the  Public  Laws  1917  is  entitled  "An  Act  to  issue  bonds  of 
the  State  for  the  permanent  enlargement  and   improvement   of  the    State's 
Educational   and  Charitable  Institutions."     We  copy  its  preamble  and  first 
section: 

"Whereas  the  State's  educational  institutions  and  the  State's 
charitable  institutions  are  inadequate  to  meet  the  demands  of 
the  people  of  the  State,  and  it  is  necessary  that  the  State's 
institutions  be  permanently  enlarged  and  improved  in  order  that 
they  may  properly  be  sufficient  for  the  purpose  of  their  creation,  , 
and  in  order  to  make  the  State's  institutions  adequate  to  the  de- 
mands and  necessities  of  the  people  of  the  State  it  is  necessary 
that  State  bonds  be  issued,  as  the  annual  revenues  of  the  State 
are  inadequate  for  said  purposes:  Now,  therefore, 
The  General  Assembly  of  North  Carolina  do  enact: 

"Section    1.  That   for   the    purpose   of   permanently   enlarging 
the  State's  educational  and  charitable  institutions,  to  make  them 
adequate  to  the  demands  and   necessities   of  the  people  of  the      . 
State,  the  State  Treasurer  is  hereby  authorized  and  directed  to 
issue    bonds    of    the    State    of    North    Carolina,    payable    in    the 
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manner  and  at  the  date  hereinafter  described,  to  an  amount  not 
exceeding  three  million  dollars  ($3,000,000),  and  said  bonds  shall 
be  issued  in  the  following  amounts,  to-wit: 

To  be  issued  in  the  year  1917 $500,000 

To  be  issued  in  the  year  1918 500,000 

To  be  issued  in  the  year  1919 500,000 

To  be  issued  in  the  year  1920 500,000 

To  be  issued  in  the  year  1921 500,000 

To  be  sisued  in  the  year  1922 500,000" 


Senate  Journal 

February  27,  1917. 

NIGHT   SESSION 

The  Senate  meets  pursuant  to  adjournment. 

introduction  of  bills  and  resolutions 

By  Senator  Holderness:  S.  B.  1406,  bill  to  issue  bonds  for  the 
permanent  enlargement  and  improvement  of  the  State's  educa- 
tional and  charitable  institutions. 

Referred  to  Committee  on  Appropriations. 


Senate  Chamber,  February  28,  1917. 

NIGHT    SESSION 

Senate  meets  pursuant  to  adjourning. 

Committee  reports  from  committee  on  appropriations. 

By  Senator  Holderness:  S.  B.  1406,  bill  to  issue  bonds  of  the 
State  for  the  permanent  enlargement  and  improvement  of  the 
State's  educational  and  charitable  institutions,  with  favorable 
report.  At  the  same  session,  Senate  bill  1406,  bill  to  issue  bonds 
of  the  State  for  the  permanent  enlargement  and  improvement 
in  the  State's  educational  and  charitable  institutions,  upon 
second  reading. 

Upon  call  of  the  ayes  and  noes,  the  bill  passed  the  second 
reading,  ayes  44,  noes  1,  as  follows: 

(Giving  the  names  of  those  voting). 


Senate  Chamber,  March  1,  1917. 

NIGHT    SESSION 

S.  B.  1409,  bill  to  issue  bonds  of  the  State  for  the  permanent 
enlargement  and  improvement  of  the  State's  educational  and 
charitable  institutions,  upon  third  reading. 

The  committee  reports  the  following  amendment  (strike  out 
section  8  and  renumber  the  succeeding  section).  The  amend- 
ment is  adopted.  The  bill  as  amended  passed  the  third  reading, 
ayes  43,  noes  1,  as  follows: 

(Naming  those  voting). 

6 
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Senate  Chamber,  March  2,  1917. 

Senator  Warren,  for  the  committee  on  engrossed  bills,  reports 
that  he  has  examined  the  following  bills  and  finds  them  to 
be  properly  emgrossed:  Senate  bill  1406,  bill  to  issue  bonds  of 
the  State  for  the  permanent  enlargement  and  improvement  of  the 
State's  educational  and  charitable  institutions. 


House  Journal 

night  session 

March  2,  1917. 
House  meets  pursuant  to  adjournment.  Message  from  the 
Senate.  Message  received  from  the  Senate  transmitting  the 
following  bills  and  resolutions  which  are  read  the  first  time  and 
disposed  of  as  follows:  S.  B.  1406,  H.  B.  1767,  bill  to  be  entitled 
"An  act  to  issue  bonds  of  the  State  for  the  permanent  enlarge- 
ment and  improvement  of  the  State's  educational  and  charitable 
institutions."     The  bill  is  placed  on  the  calendar. 


THE    CALENDAR 

March  3,  1917. 

Bills  and  resolutions  on  the  calendar  taken  up  and  disposed  of 
as  follows:  H.  B.  1767,  S.  B.  1406,  bill  to  be  entitled  an  act  to 
issue  bonds  of  the  State  for  the  permanent  enlargement  and  im- 
provement of  the  State's  educational  and  charitable  institutions, 
passed  its  second  reading  by  the  following  votes  by  ayes  and 
noes.     Ayes  90,  noes  none. 

The  bill  takes  its  place  on  the  calendar. 


THE    CALENDAR 

March  5,  1917. 
Bills  and  resolutions  on  the  calendar  taken  up  and  disposed 
of  as  follows:  H.  B.  1767,  S.  B.  1406,  bill  to  be  entitled  an  act  to 
issue  bonds  of  the  State  for  the  permanent  enlargement  and  im- 
provement of  the  State's  educational  and  charitable  institutions, 
passed  its  third  reading  by  the  following  votes  by  ayes  and  noes, 
and  is  ordered  enrolled,  ayes  87,  noes  14. 


ENROLLED  BILLS 

Mr.  Phillips,  for  the  committee  on  enrolled  bills,  reports  the 
following  bills  and  resolutions  properly  enrolled  and  they  are 
duly  ratified  and  sent  to  the  office  of  the  Secretary  of  State: 
H.  B.  1767,  S.  B.  1406,  a  bill  entitled  an  act  to  issue  bonds  of 
the  State  for  the  permanent  enlargement  and  improvement  of 
the  State's  educational  and  charitable  institutions. 

It  will  be  observed  that  the  bill  on  its  passage  through  the  senate  was 
amended  on  its  third  reading  without  putting  it  upon  its  several  readings  again. 
This  amendment,  however,  simply  struck  out  section  eight  which  required  the 
Building  Commission  to  purchase  a  certain  lot  of  land  in  the  city  of  Raleigh. 
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The  amendment,  then,  far  from  increasing  the  debt  or  liability  of  the  State 
upon  the  bond  issue,  reduced  it,  and  so,  under  the  rulings  of  our  Supreme 
Court,  it  was  not  material  within  the  requirements  of  Article  II,  section  14, 
of  the  State  Constitution. 

The  foregoing  record  shows  that  this  bill  was  passed  through  each  house 
of  the  General  Assembly  of  North  Carolina  by  reading  on  three  separate 
days  in  conformity  with  the  requirements  of  the  Constitution  for  legislation 
of  this  character,  and  in  this  regard  I  find  the  bonds  to  be  in  all  respects 
regular. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Highway  Bonds  Act — Validity 

May  10,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Yours  of  May  7th  received.  In  your  letter  you  request  my 
opinion  upon  the  following  questions,  relating  to  an  act  to  encourage  road 
building  in  North  Carolina  by  State's  aid,  ratified  by  the  General  Assembly  of 
North  Carolina,  this  act  being  Chapter  6  of  the  Public  Laws  of  1917,  with 
some  changes,  the  1917  act  having  been  considered  and  certain  features  of 
it  held  contrary  to  the  Constitution  of  the  State  in  the  case  of  Commissioners 
v.  State  Treasurer,  reported  in  174  N.  C,  page  141: 

(1)  You  ask  whether  the  act  of  1919  is  constitutional  or  not? 

(2)  Whether  an  act  of  the  Legislature  directly  authorizing  the  county  to 
issue  bonds  would  come  under  this  act,  as  the  act  provides  for  a  vote  of 
the  county  being  taken  upon  it? 

(3)  Whether  the  county  having  the  authority  to  issue  their  bonds  direct 
could  take  advantage  of  this  and  hold  election  under  this  law  so  they  could 
borrow  the  money  from  the  State? 

(4)  If  the  county  issues  bonds  for  a  half  million  dollars,  how  much,  under 
this  act,  would  I  be  able  to  lend  to  them,  and  when  would  it  probably  be 
available? 

A  further  question  you  desire  to  know  is,  if  it  is  impossible  to  float  these 
bonds,  could  you  borrow  the  money  as  you  are  instructed  to  do  under  some 
provisions  of  the  acts  of  the  past  legislature,  relating  to  other  state  bond 
issues? 

In  the  Act  of  1919  entitled  "An  Act  to  encourage  road  building  in  North 
Carolina  by  State's  aid,"  no  authority  is  given  you  to  borrow  money  in  the 
event  you  are  unable  to  sell  the  four  per  cent  State  bonds  at  par  authorized 
to  be  issued  by  this  act.  Your  authority  to  borrow  money  upon  your  failure 
to  sell  State  bonds  authorized  by  other  acts,  such  as  the  bonds  to  commute 
the  State  debt  due  the  first  of  April,  1919,  and  the  bonds  authorized  to  be 
issued  under  chapter  154  of  the  Public  Laws  of  1917,  does  not  extend  to 
the  borrowing  of  money  in  the  event  of  your  inability  to  sell  the  State  bonds 
to  aid  and  encourage  road  building  in  the  State  under  the  act  now  under 
consideration.  In  the  event  of  your  inability  to  sell  these  bonds  at  four  per 
cent  at  par  you  have  no  authority  to  borrow  money  on  these  bonds  or  in 
anticipation  of  the  sale  of  the  bonds.  Your  inability  to  sell  a  four  per  cent 
North  Carolina  State  bond  at  par  was  known  to  the  Legislature  during  the 
session  of  1919,  and  in  view  of  this  it  failed  to  give  you  authority  to  borrow 
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money  in  lieu  of  these  bonds  and  to  supply  the  demand  under  this  act.  I 
do  not  think  you  are  called  upon  to  do  a  vain  and  useless  thing.  As  a  matter 
of  fact,  you  have  now  nearly  three  million  dollars  of  State  bonds  in  the 
treasury  for  sale.  The  first  of  July  this  amount  will  be  increased  by  an  issue 
of  bonds  under  chapter  154,  Public  Laws  of  1917.  I  know  that  you  are 
desirous  to  sell  the  four  per  cent  State  bonds  which  you  now  have  in  your 
possession  and  which  you  now  have  authority  to  sell.  Every  person  must 
recognize'  the  fact  of  the  difficulty  of  selling  a  State  bond  at  four  per  cent 
when  the  United  States  Government  is  offering  its  four  and  three-quarter  per 
cent  bonds  at  par  and  when  its  four  and  one-quarter  bond  is  selling  around  94. 

I  am  doubtful  if  the  amendment  to  the  Act  of  1917  by  the  Act  of  1919 
removes  the  objections  which  were  pointed  out  by  the  Supreme  Court  of  the 
State  in  the  case  of  Commissioners  of  Johnston  County  v.  State  Treasurer, 
174  N.  C,  141,  but  I  do  not  think  the  exigency  of  the  occasion  requires  the 
decision  upon  this  question  in  view  of  what  I  have  written  above  in  answer 
to  the  last  question  of  your  letter. 

As  to  the  second,  third  and  fourth,  it  is  not  clear  to  me  what  you  desire. 
I  think  you  want  to  know  this:  In  case  the  Legislature  has  passed  an  act 
authorizing  a  certain  county  in  the  State  to  issue  bonds  for  road  construc- 
tion, and  provides  in  the  act  the  conditions  upon  which  the  bonds  are  to  be 
issued,  and  directing  the  expenditure  of  the  proceeds  of  the  bonds  of  the 
county,  can  that  county,  without  complying  with  the  provisions  of  the  act 
now  under  consideration,  make  demand  upon  you  to  sell  State  bonds  for  its 
benefit  and,  turn  over  the  proceeds  of  such  bonds  to  the  road  authorities  of 
the  county?  If  this  states  the  facts  upon  which  you  desire  my  opinion,  I 
should  say  that  such  county  could  not  demand  of  you  the  sale  of  State 
bonds  unless  and  until  it  had  brought  itself  under  and  had  complied  with  the 
provision  of  the  Act  entitled,  "An  Act  to  encourage  road  building  in  North 
Carolina  by  State's  aid." 

In  answer  to  your  fourth  question,  I  take  it  that  if  there  were  more  than 
one  county  in  the  State  that  had  brought  itself  within  the  provisions  of  the 
above  act,  and  the  aggregate  demands  of  these  counties  exceeded  $400,000, 
that  you  would  have  to  prorate  in  the  event  you  issued  bonds  and  could  sell 
them  at  par  at  four  per  cent.  The  act  provides  for  the  holding  of  elections 
under  it  on  the  second  Tuesday  in  May,  and  the  second  Tuesday  in  October. 
Have  you  been  informed  that  there  will  be  held  any  election  in  any  county 
in  the  State  on  the  12th  of  May?  I  ask  this  because  if  no  election  is  held 
under  this  act  in  the  State  on  May  12,  there  will  be  no  county  in  position  to 
make  demand  upon  you  for  any  part  of  the  $400,000  of  bonds. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Architect — Compensation 

June  4,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  your   request  for  my   opinion   on   the  following 
provision  of  H.  B.  1342,  S.  B.  1431,  creating  the  office  of  State  Architect,  towit: 

"The  said  State  architect  shall  be  paid  a  salary  of  five 
thousand  ($5,000)  dollars  per  annum,  and  such  amount  not 
exceeding  seven  thousand   five  hundred    $7,500)    dollars   as  the 


BIENNIAL  REPORT  OF  THE  ATTORNEY-GENERAL  85 

said  commission  may  think  necessary  for  additional  help  and 
expenses  incurred  in  work  on  plans  and  specifications  for  State 
buildings,  including  necessary  expenses  for  office  rent  and  equip- 
ment. The  said  salary  shall  be  paid  monthly  when  approved  by 
the  chairman  or  secretary  of  said  commission  and  be  paid  on 
a  warrant  of  the  Auditor  by  the  State  Treasurer  out  of  such 
funds  in  the  Treasury  as  are  not  otherwise  appropriated: 
Provided,  that  where  the  work  done  is  for  plans  and  specifica- 
tions on  buildings  to  be  erected,  repaired  or  altered  under  this 
bill,  then  out  of  funds  appropriated  herein,  and  provided  further, 
that  the  commission  may  employ  inspectors  on  said  buildings, 
who  may  be  paid  out  of  the  funds  appropriated  for  such 
buildings." 

Your  request  is  directed  particularly  to  the  proviso  in  the  above  quotation 
of  the  act.  I  do  not  see  how  it  is  practicable  to  charge  the  compensation  or 
salary  of  the  State  Architect  and  his  office  force  to  any  particular  institution, 
unless  the  architect  and  his  office  force  is  engaged  solely  in  preparing  plans 
for  one  institution.  I  think  you  will  find  that  the  State  Architect  and  his 
office  force  will  be  engaged  in  work  for  several  institutions  of  the  State  at 
the  same  time,  either  in  designing  new  buildings  or  planning  the  remodeling 
of  old  buildings.  It  is  feasible  to  charge  to  a  particular  institution  the  ex- 
penses of  the  inspectors  who  are  supervising  the  execution  of  building  con- 
tracts by  contractors,  but  as  I  have  stated,  I  do  not  see  how  it  is  feasible  to 
charge  the  salary  of  the  State  Architect  or  the  compensation  of  his  office 
force  to  any  particular  institution.  I  think  the  warrants  which  are  given  by 
the  auditor  to  pay  the  cost  of  inspection  of  the  work  of  any  particular  insti- 
tution should  specify  on  the  face  of  the  warrant  the  particular  institution  to 
be  charged  with  that  expense.  In  other  words,  if  work  is  being  clone  under 
the  direction  of  the  Building  Commission  at  the  University  and  an  inspector 
is  on  that  work,  his  compensation  should  be  charged  to  the  University  and 
it  should  be  so  specified  in  the  warrant,  that  this  method  will  avoid  confusion 
between  your  office  and  that  of  the  State  Auditor,  and  the  auditor  should 
require,  of  course,  that  the  warrant  approved  by  the  Building  Commission  for 
the  work  of  the  inspectors,  should  state  the  State  institution  to  be  charged 
with  the  expenses. 

I  return  the  copy  of  the  act. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Bonds — Chapter  154  Public  Laws   1917 — Validity 

June  10,  1919. 
Hojst.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  your  request  for  my  opinion  as  to  the  validity  of 
the  North  Carolina  4  per  cent  bonds  issued  by  you  under  chapter  154  of  the 
Public  Laws  of  1917  and  maturing  the  first  of  July,  1932,  it  is  my  opinion 
that  the  bonds,  when  issued  by  you,  are  valid  obligations  of  the  State  of 
North  Carolina,  and  that  the  act  authorizing  the  issue  of  the  bonds  was 
passed  by  the  Legislature,  the  Senate  and  the  House,  in  accordance  with 
Article  II,  section  14  of  the  State  Constitution.  Section  3  of  this  act,  towit, 
chapter  154,  Public  Laws  of  1917,  contains  this  provision: 
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"And  the  said  bonds  shall  be  due  and  payable,  one  hundred 
thousand  dollars  ($100,000)  on  July  first,  one  thousand  nine 
hundred  and  twenty-three  and  one  hundred  thousand  dollars 
($100,000)  on  July  first  of  each  year  thereafter  until  the  whole 
series  authorized  by  this  act  to  be  issued  shall  be  paid." 

You  have  sold  all  of  the  series  maturing  prior  to  the  first  of  July,  1932,  and 
are  now  offering  for  sale  bonds  maturing  at  that  date. 

I  have  examined  the  certified  copy  of  the  journals  of  the  Senate  and  House 
of  Representatives  of  North  Carolina  at  its  session  in  1919  relating  to  the 
enactment  of  this  bill  and  I  have  also  examined  the  original  bill  in  the  office 
of  the  State  Librarian. 

It  will  be  observed  from  the  journals  of  the  Senate  that  the  bill  on  its  pas- 
sage through  the  Senate  was  amended  on  its  third  reading  without  being 
again  placed  upon  its  several  readings.  This  amendment,  however,  simply 
struck  out  section  eight  of  the  bill  which  required  the  Building  Commission 
to  purchase  a  certain  lot  of  land  in  the  City  of  Raleigh.  The  amendment 
did  not,  therefore,  increase  the  debt  or  the  rate  of  interest  om  the  liability  of 
the  State  upon  the  bond  issue,  but  reduced  the  amount  of  debt  authorized 
to  be  incurred,  and  so,  under  the  decisions  of  our  Supreme  Court,  the  amend- 
ment was  not  material  and  did  not  require  that  the  bill,  as  amended,  should 
be  placed  again  upon  its  several  readings  in  the  House  and  Senate  to  meet 
the  requirements  of  Article  II,  section  14,  of  the  Constitution. 

It  is  my  opinion,  therefore,  that  this  bill  was  passed  through  each  house 
of  the  General  Assembly  'of  North  Carolina  by  reading  on  three  separate 
days  in  conformity  with  the  requirements  of  the  Constitution,  Article  II, 
section  14,  and  that  the  ayes  and  noes  were  duly  recorded  on  the  journals  of 
the  House  and  Senate  on  the  second  and  third  readings  of  the  bill,  and  the 
bonds  authorized  to  be  issued  by  this  act,  when  issued  by  you,  are  constitu- 
tionally valid  and  legal  obligations  of  the  State  of  North  Carolina,  under  the 
Constitution  of  the  State. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Reports  of  Bank  Examiners — State  Treasurer 

Raleigh,  N.  C,  July  3,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

In  re:  Reports  of  Bank  Examiners. 

Dear  Sir: — Referring  to  our  conversation  this  morning. 

An  act  of  the  General  Assembly  of  1919  declared  it  unlawful  for  any  Bank 
Examiner,  etc.,  to  disclose  any  information  acquired  by  him  in  the  perform- 
ance of  his  duties  as  prescribed  by  law,  "except  as  provided  in  this  chapter 
or  as  required  by  an  order  or  decree  of  a  court  of  competent  jurisdiction." 

Revisal  section  5371,  dealing  with  the  State  Treasurer's  deposit  of  the 
State's  money  in  depository  banks,  provides,  (among  other  things)  that  the 
Corporation  Commission  and  the  bank  examiners,  when  so  required  by  the 
State  Treasurer,  shall  keep  him  fully  informed  at  all  times  as  to  the  condi- 
tion of  such  depository  banks,  so  as  to  fully  protect  the  State  from  loss. 

Does  the  Act  of  1919  at  all  modify  the  above  section  of  the  Revisal? 
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It  is  very  clear,  we  think,  that  it  does  not.  There  is  no  repealing  clause 
in  the  Act  of  1919,  and  it  does  not  refer  to  section  5371.  Its  main  purpose  is 
to  prevent  leaks  through  which  damaging  knowledge  might  come  to  the 
public  or  to  the  competitors  of  the  examined  bank.  It  should  not  be  con- 
strued so  as  to  impair  in  any  degree  the  safety  of  the  State's  own  deposits. 
Section  5371  may  then  continue  to  exist  in  its  full  integrity,  without  at  all 
limiting  the  objects  (the  purpose  and  intent,)  of  the  Act  of  1919,  so  both 
must  be  construed  together,  and  thus  stand  together. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Bonus  and  Penalty  Section  88  Revenue  Act — Railroads 

July  22,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — I  have  your  letter  of  July  19,  in  which  you  ask  my  opinion  as 
to  whether  the  provisions  of  section  88  of  the  Machinery  Act  of  1919  applies 
to  the  taxes  due  the  State  by  railroad  companies.  Section  64-c  of  the  same 
act  provides: 

"All  taxes  due  the  State  from  any  railroad  company  will  be 
paid  by  the  treasurer  of  every  company  directly  to  the  State 
Treasurer  within  30  days  after  the  first  day  of  July  of  each 
year;  and  upon  failure  to  pay  the  State  Treasurer  as  aforesaid, 
he  shall  institute  an  action  to  enforce  the  same  in  the  county  of 
Wake  or  any  other  county  in  which  such  railroad  is  located, 
adding  thereto  twenty-five  percentuin  of  the  tax.  The  board  of 
county  commissioners  of  each  county  through  which  said  rail- 
road passes  shall  assess  against  the  same  only  the  tax  imposed 
for  county  purposes." 

Section  88  of  the  Act,  in  my  opinion,  applies  only  to  those  taxes  which  are 
collected  by  the  sheriffs  or  other  tax  collectors  of  the  several  counties  of 
the  State  and  it  would  apply  only  to  the  taxes  assessed  against  railroads  by 
the  board  of  county  commissioners  of  the  several  counties.  I  do  not  think, 
therefore,  that  section  88  applies  to  the  payment  of  State  taxes  due  by  rail- 
road companies. 

If  it  was  the  purpose  of  the  Legislature  to  extend  to  railroad  companies 
in  the  payment  of  their  taxes  to  the  State  the  benefit  of  the  discount  given 
in  section  88,  it  ought  to  have  done  so  by  clear  language  and  by  correcting  the 
provisions  of  section  64-c. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Bonds — Mt/st  be  Sold  at  Par 

August  12,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  your  inquiry  as  to  the  sale  by  you  of  State  bonds, 
I  beg  to  say  that  under  the  law  you  are  limited  and  restricted  to  a  sale  of 
bonds  at  not  less  than  par  plus  accrued  interest,  and  when  you,  as  State 
Treasurer,  receive  this  price,  the  persons  or  corporations  to  whom  you  sell 
such  bonds  are  at  liberty  to  resell  those  bonds  at  such  price  as  they  may 
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agree  upon.  Any  person  or  corporation  who  owns  State  bonds  has  the 
unlimited  right,  so  far  as  you  are  concerned,  to  sell  those  bonds  to  anybody 
else  who  desires  to  buy  or  to  hypothecate  these  bonds  for  a  loan  upon  them. 
Whether  the  purchaser  from  you  sell  the  bonds  so  purchased  or  hypothecates 
them  is  a  matter  which  you  cannot  control. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Bonus  and  Penalty — Section  88  of  Revenue  Act 

November  25,  1919.      « 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  the  enclosed  letter  of  Mr.  Jno.  N.  Wilson,  County 
Attorney  of  Guilford  County,  N.  C,  and  to  your  request  for  my  opinion 
upon  the  matters  stated  therein,  towit,  the  construction  of  section  88  of  the 
Machinery  Act  of  1919,  giving"  to  the  taxpayer  on  all  taxes  paid  in  the 
month  of  October  and  November  a  discount  of  1  per  cent  and  imposing 
upon  the  taxpayer  on  all  taxes  paid  after  the  first  day  of  January  a  penalty 
of  1  per  cent  per  month,  to  be  charged  by  the  sheriff  or  tax  collector,  I  beg 
to  say  that  if  the  tax  authorities  of  Guilford  County  have  not  delivered  to 
the  sheriff  the  tax  books  of  that  county  and  that,  therefore,  he  is  not  author- 
ized to  receive  taxes  from  the  individual  property  owners  of  the  county, 
this  is  the  fault  of  the  county  tax  authorities  and  the  law  cannot  be  extended 
to  give  the  taxpayers  of  Guilford  County  the  benefit  of  the  discount  other 
than  during  the  months  of  October  and  November,  and  if  they  do  not  pay  by 
the  first  of  January,  then  subjecting  them  to  a  penalty  of  1  per  cent  for  that 
month  and  for  each  succeeding  month.  It  is  unfortunate  for  the  taxpayers 
of  the  county  that  the  tax  books  were  not  ready  and  were  not  delivered  to  the 
sheriff  by  the  first  of  October  so  that  the  taxpayers  of  the  county  paying  their 
taxes  could  receive  the  benefit  of  the  discount.  It  is  a  condition  that  you 
have  no  power  to  remedy  and  only  the  legislative  branch  of  the  State  govern- 
ment can  remedy.  In  such  matters  the  power  of  the  Legislature  is  supreme. 
I  do  not,  therefore,  see  any  way  that  you  or  any  other  of  the  officials  of  the 
State  can  aid  in  the  condition  existing  in  Guilford  County  by  extending  the 
time  for  the  discount  to  the  months  of  December  and  January. 

I  return  the  letter  herein  which  you  submitted  to  me. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Tax  Exemption — Bonds  of  Drainage  Districts 

August  29,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Replying  to  your  inquiry  for  my  opinion  upon  the  matters  sub- 
mitted to  you  by  Mr.  Wm.  J.  Byerly,  president  of  the  Bank  of  Mount  Airy, 
in  his  letter  to  you  of  August  22nd,  which  letter  requested  your  opinion  as 
to  whether  drainage  bonds  issued  under  section  34,  chapter  442  of  the  Public 
Laws  of  1909,  were  exempt  from  taxation  and  were  not  subject  to  taxation 
when  constituting  a  part  of  the  surplus  of  any  bank,  trust  company  or  other 
corporation,  but  when  constituting  a  part  of  such  surplus  shall  be  deducted 
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from  the  total  assets  in  order  to  ascertain  the  taxable  value  of  such  shares 
of  said  bank  under  provisions  of  section  1,  chapter  177  of  the  Public  Laws 
of  1911. 

It  is  undoubtedly  true  that  this  act,  towit,  chapter  177,  Public  Laws  of  1911, 
specifically  exempted  these  drainage  bonds  from  taxation  and  this  contained 
a  provision  that  banks  could  invest  their  surplus  in  such  bonds  and  when 
invested  the  bonds  were  to  be  deducted  in  ascertaining  the  taxable  capital 
stock. 

The  Supreme  Court  of  this  State,  in  the  case  of  Drainage  Commissioners  v. 
C.  A.  Webb  d  Co.,  160  N.  C,  594,  held  that  these  drainage  bonds  were  not 
exempt  from  taxation  and  that  chapter  177  of  the  Public  Laws  of  1911  was 
unconstitutional,  the  opinion  being  written  by  Chief  Justice  Clark. 

Yours  very  truly,  James  S.  Manning, 

Attorney-G-eneral. 


Pianos — Sale  of — License 

November  29,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  your  request  for  my  opinion  upon  the  matter 
submitted  to  you  in  the  letter  from  Hon.  B.  G.  Crisp,  Manteo,  N.  C,  as  to  the 
liability  of  a  merchant  or  mercantile  corporation  to  the  payment  of  a  tax  of 
$50.00  for  the  privilege  of  selling  pianos,  organs,  graphophones,  victrolas  and 
other  instruments  using  disc  or  other  cylinder  records,  I  beg  to  say  that 
this  matter  is  controlled  by  section  69  of  the  Revenue  Act,  1919.  It  will  be 
noted  that  this  is  not  a  tax  upon  the  manufacturer,  but  the  section  says: 
"Every  person,  firm  or  corporation  selling  pianos,  organs,  graphophones,  vic- 
trolas and  other  instruments  using  disc  or  cylinder  records  in  this  State 
shall  pay  an  annual  tax  to  the  Treasurer  of  $50.00,  etc.     .     .     . 

I  do  not  know  that  I  can  add  anything  to  make  clear  the  provisions  of 
this  section,  as  it  seems  to  me  its  construction  is  not  involved  in  any  doubt. 
I  do  not  see  why  the  Tillett  Department  Store  is  not  subject  to  this  tax. 
Other  merchants  handling  the  same  musical  instruments  pay  the  tax  and  I  see 
no  reason  why  this  company  should  not  also  pay  it. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Penalties — Failure  to  Pay  License  Tax 

December  16,  1919. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — You  request  my  opinion  as  to  your  right,  under  section  116 
and  117  of  the  Machinery  Act  of  1919  to  impose  and  collect  penalties  upon 
the  failure  to  pay  license  taxes  required  by  law  to  be  paid  direct  to  the 
State  Treasurer.  In  my  opinion  the  proper  construction  of  these  two  sections 
is  that  you  have  the  right  to  impose,  sue  for  and  collect,  not  only  the  license 
taxes  made  payable  by  the  State  direct  to  you  as  State  Treasurer,  but  also 
when  a  penalty  is  imposed  for  the  non-payment  of  such  taxes  at  a  specific 
and  definite  time  or  when  not  paid  at  all.  You  have,  I  think,  the  right  to 
impose  a  penalty  and  sue  for  that  at  the  same  time  that  you  sue  to  collect 
the  tax  and  you  have  the  right  to  enforce  payment  of  such  penalty  when 
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imposed  in  the  same  manner  that  you  have  the  right  to  collect  the  license  tax. 
In  those  cases  where  the  tax  is  not  required  to  be  paid  by  law  direct  to  the 
State  Treasurer,  the  statute  confers  upon  the  Tax  Commission  the  right  to 
sue  for  and  collect  the  penalties  after  they  are  imposed. 

The  question  of  relieving  from  the  penalty  in  cases  governed  by  section 
106  is  not  presented  by  your  inquiry. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Appropriation — Federal   appropriation — Equipment 

February  21,   1920. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 
Dear  Sir:  — 

In  re:  Appropriation  to  the  Colored  A.  &  M.  College  at  Greensboro. 

Our  understanding  from  Mr.  Brown  at  a  personal  interview  some  weeks 
ago  is,  that  the  appropriation  made  by  the  Federal  Government  for-  the 
promotion  of  agricultural  and  technical  training  was  not  available  to  provide 
equipment  for  such  training.  The  Legislature  of  1919,  chapter  145,  Public 
Local  Laws,  appropriated  annually  for  the  years  1919  and  1920  the  sum  of 
$4,000  for  this  college  to  meet  a  like  amount  appropriated  from  the  Federal 
Government  for  the  promotion  of  agricultural  and  technical  training. 

You  ask  whether  the  indebtedness  incurred  by  this  college  in  providing 
equipment  so  that  it  might  obtain  the  benefit  of  the  appropriation  from  the 
Fed»jral  Government,  is  a  valid  charge  against  said  appropriation  of  $4,000, 
and  as  such,  can  be  paid  by  you.  We  answer,  Yes.  It  seems  to  us  that  the 
appropriation  would  mean  nothing  at  all  unless  this  could  be  done,  as  the 
amount  necessary  to  meet  the  federal  appropriation  as  interpreted  by  the 
Federal  Government,  is  provided  otherwise,  so  we  are  informed.  Certainly  the 
whole  purpose  of' the  Act  would  be  frustrated  if  from  lack  of  provision  there- 
for the  college  could  not  provide  the  equipment  which  is  necessary  in  order 
to  secure  the  benefit  of  the  federal  appropriation. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


News  Companies — License  Tax 

Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  June  26: 

In  re:  License  Tax  of  Union  News  Co. 
Section  63  of  the  Revenue  Act  of  1917  is  as  follows: 

"Upon  all  persons,  companies,  or  corporations  carrying  on  the 
business  of  selling  books,  magazines,  papers,  fruits,  confections, 
or  other  articles  of  merchandise  on  the  railroad  trains  in  this 
State,  shall  pay  to  the  State  Treasurer  an  annual  license  tax  of 
two  hundred  dollars;  and  no  county  or  municipality  shall  have 
authority  to  levy  any  tax  for  the  privilege  of  carrying  on  said 
business." 
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It  is  manifest  that  under  this  section  the  license  tax  of  newsdealers  on 
trains  was  to  be  paid  directly  to  the  State  Treasurer.  The  same,  however,  of 
the  Revenue  Act  of  1919  is  as  follows: 

"Upon  all  persons,  companies,  or  corporations  carrying  on  the 
business  of  selling  books,  magazines,  papers,  fruits,  confections 
or  other  articles  of  merchandise  on  railroad  trains  in  this  State, 
an  annual  license  tax  as  follows:  Where  such  news  company 
operates  on  less  than  three  hundred  miles  of  railroad  or  rail- 
roads, two  hundred  and  fifty  dollars;  where  such  news  company 
operates  on  three  hundred  miles  and  less  than  five  hundred 
miles  of  railroad  or  railroads,  five  hundred  dollars;  where  such 
news  company  operates  on  five  hundred  miles  or  more  of  rail- 
road or  railroads,  one  thousand  dollars.  No  county  or  munici- 
pality shall  have  authority  to  levy  any  tax  for  the  privilege  of 
carrying  on  said  business. 

Section  89  Revenue  Act,  1919,  provides  in  part  as  follows: 

"Except  where  otherwise  provided  in  this  act,  the  sheriffs  and 
tax  collectors  of  the  several  counties  of  the  State  shall  be  the 
agents  of  the  State  for  the  issuing  of  license  and  collection  of 
license  taxes  provided  for  in  this  act;   etc." 

Section  97  of  the  Revenue  Act  of  1919  provides  that  all  laws  imposing  taxes, 
the  subjects  of  which  are  revised  in  this  act,  are  hereby  repealed.  The  ne- 
cessary  effect  of  this  change  in  the  law  by  the  Revenue  Act  of  1919,  when  in- 
terpreted in  connection  with  the  other  sections  quoted  above,  is  to  place  the 
collection  of  this  particular  license  tax  in  the  hands  of  the  sheriff  of  the 
county  in  which  the  news  company  maintains  its  principal  office.  Where 
this  is  the  fact,  section  92  of  the  Revenue  Act  of  1919  imposes  the  duty  of 
construing  all  sections  of  that  act  imposing  license  taxes  which  are  payable 
to  the  sheriff,  etc.,  upon  the  State  Tax  Commission.  Where,  therefore,  there 
is  a  question  as  to  whether  or  not  a  particular  sheriff  is  to  collect  the  tax, 
that  question  must  be  determined  by  the  State  Tax  Commission,  certainly  in 
the  first  instance.  We  advise,  therefore,  that  this  matter  be  submitted  to 
the  State  Tax  Commission  for  determination. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Pensions — Widow  in  Hee  Own  Right 

July  21,  1920. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  July  21: 

You  ask  the  opinion  of  this  office  as  to  whether  or  not  a  widow  drawing  a 
pension  in  her  own  right  and  dying  after  September  15,  1919,  is  entitled  to 
the  pension  warrant  issued  June  15.  1920.  In  other  words,  may  such  pen- 
sion warrant  so  issued  be  endorsed  and  paid  under  section  5002A  of  Pell's 
Revisal? 

With  every  desire  to  extend  the  pension  law  to  the  utmost  limit  for  the 
benefit  of  the  pensioners,  we  are  compelled  to  answer  your  question  No. 
This  answer,  however,  must  be  qualified  by  what  is  hereinafter  stated. 

The  above  section  5002A  is  composed  of  section  16  and  17  of  chapter  674, 
Laws  of  1907.  At  that  time  the  pensions  provided  for  Confederate  Veterans 
were  payable  annually  between  the  1st  and  15th  days  of  December  of  each 
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year.  The  purpose  of  the  Legislature  in  enacting  the  ahove  law  was  to  en- 
able the  clerk  of  the  Superior  Court,  where  there  is  no  administrator,  to  pay 
the  warrant  to  the  widow  or  other  person  entitled,  whenever  a  pensioner 
died  after  September  15,  and  the  pension  warrant  has  been  sent  by  the  State 
Auditor.  It  is  manifest  that  this  was  restricted  to  the  December  warrant. 
The  Legislature  of  1919,  however,  in  Ch.  227,  Public  Laws  of  that  year,  re- 
quired such  pensions  to  be  paid  semi-annually  between  the  1st  and  15th  of 
June  and  between  the  1st  and  15th  of  December  of  each  year.  This,  of  course, 
makes  two  pension  periods.  The  Legislature,  however,  did  not  authorize  the 
payment  of  the  June  warrant  to  a  widow  pensioner  or  to  her  estate  if  she 
died  between  the  receipt  of  her  December  pension  warrant  and  the  receipt  of 
her  June  pension  warrant. 

As  the  law  stands  now,  then,  in  our  opinion,  the  September  15th  provision 
applies  only  to  those  warrants  which  are  issued  for  the  payment  of  the  pen- 
sion falling  due  in  December,  and  consequently  if  a  widow  pensioner  in  her 
own  right  dies  after  she  receives  the  December  pension  but  before  she  re- 
ceives the  June  pension,  her  estate  is  not  entitled  to  such  June  pension.  The 
Act  of  1911,  Ch.  198,  is  restricted  by  the  very  terms  of  its  provisions  to  a 
Confederate  Soldier,  and  there  is  no  mention  therein  of  the  widow  of  a  Con- 
federate soldier,  except  as  the  check  or  Avarrant  for  the  Confederate  soldier 
is  to  be  paid  to  the  widow  or  next  of  kin,  if  said  Confederate  soldier  dies  after 
the  allotment  has  been  made  in  his  favor  and  before  the  delivery  of  the  war- 
rant. 

Section  5002  of  the  Revisal  is  as  follows: 

"It  shall  be  lawful  for  the  treasurer  to  pay  any  warrant  issued 
by  the  auditor  to  any  person  drawing  a  pension  under  the  laws 
of  this  State  for  any  balance  due  such  pensioner  from  the  time 
of  the  last  payment  up  to  the  time  of  his  death.  The  warrant 
shall  be  accompanied  by  an  affidavit,  made  before  an  officer 
having  a  seal  of  office,  by  a  reputable  person,  to  the  effect  that 
the  pensioner  is  dead,  and  that  the  warrant  is  issued  as  a 
balance  due  the  pensioner  up  to  the  time  of  his  death." 

This  authorizes  the  Auditor  to  issue  a  warrant  to  any  person  drawing  a 
pension  for  any  balance  to  such  pensioner  from  the  time  of  the  last  payment 
up  to  the  time  of  his  death.  This,  according  to  the  construction  of  this  of- 
fice, requires  a  warrant  to  be  issued  to  said  pensioner  in  an  amount  which  is 
prorated  with  the  time  during  which  he  lived  in  the  current  pension  period. 
If,  for  instance,  the  pensioner  dies  May  15,  thus  lacking  one-half  month  of 
living  through  the  six  months  pension  period,  the  amount  of  the  warrant 
would  be  fixed  by  deducting  one-twelfth  of  the  amount  fixed  by  law  as  his 
pension  for  that  period  from  the  amount  due  him.  Though  there  are  prac- 
tical difficulties  in  administering  the  law  as  thus  construed,  we  can  import 
no  other  meaning  into  Revisal  Section  5002  than  this. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Depository  Banks — Exchange 

August  13,  1920. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh*  N.  C. 

Dear  Sir: — In  your  letter  of  August  11,  1920,  you  ask  my  opinion  as  to 
Avhether  or  not  under  section  55,  Article  5,  of  chapter  128,  of  the  Consoli- 
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dated  Statutes,  depository  banks  shall  make  any  charge  for  exchange  or  for 
the  collection  of  the  treasurer's  checks  when  the  depository  hanks  sends  the 
draft  drawn  on  the  Raleigh  bank  to  Richmond  or  some  other  city  outside  of 
and  beyond  the  State,  and  such  bank  in  such  city  transmits  it  to  its  regular 
correspondent  in  Raleigh,  and  allows  it  an  exchange  charge.  If  the  check 
was  sent  direct  to  some  bank  in  the  city  of  Raleigh,  it  is  clear  that  the  bank 
would  not  be  entitled  to  charge  the  exchange.  The  sending  of  the  draft  or 
check  outside  of  the  State,  I  assume,  must  have  been  done  for  some  purpose 
of  gain  or  advantage  to  the  remitting  bank,  and  if  the  bank  outside  of  the 
State  sends  it  to  its  correspondent  bank  in  the  city  of  Raleigh  for  collection, 
I  see  nothing  in  the  statute  which  prohibits  such  correspondent  from  charg- 
ing the  bank  in  Richmond  or  other  point  outside  of  the  State  an  exchange 
commission. 

In  looking  over  the  correspondence  which  you  sent  with  your  letter,  I  note 
that  the  Federal  Reserve  banks  in  Richmond  have  declined  to  take  the  draft 
referred  to  because  the  draft  was  sent  paid  throttgh  such  and  such  a  bank  in 
Raleigh  and  not  at  such  and  such  a  bank,  and  you  have  made  the  change 
which  will  perhaps  remove  any  trouble  in  the  future. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Municipal   Corporations — License — Phonographs 

August  19,  1920. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  August  18th. 

The  Royal  Sales  Company,  Hickory,  N.  C,  has  been  licensed  under  section 
69  of  the  Revenue  Act  to  sell  phonographs.  The  headquarters  of  this  com- 
pany is  located  in  the  city  of  Hickory,  which  city  has  levied  an  occupation 
tax  upon  the  company. 

You  ask  this  office  whether  or  not  such  city  tax  is  authorized  under  section 
69.  Upon  this  point,  section  69  is  obscure.  One  paragraph  reads  as  follows: 
"No  person,  firm  or  corporation  licensed  under  this  section  shall  be  required 
to  pay  any  other  license  or  privilege  tax;  and  no  county  shall  have  the  right 
to  impose  any  license  or  privilege  tax."  The  very  next  sentence,  however,  is 
as  follows:  "No  city  or  town  shall  levy  a  license  or  privilege  tax  exceeding 
$20.00  on  dealers  having  an  office  or  selling  from  any  receiving  point."  If 
the  Royal  Sales  Company  comes  within  the  description  of  this  clause,  as 
a  dealer  having  an  office  or  selling  from  the  receiving  point,  then,  in  our 
opinion,  the  town  of  Hickory  may  levy  a  license  or  privilege  tax  not  exceed- 
ing $20.00,  if  it  has  charter  authority  to  tax  occupations,  and  we  assume 
that  it  has.  Very  truly  yours, 

James  S.  Manning, 

Attorney-General. 


Automobiles — Dealers  in  Second-hand  Cars 

August  28,  1920. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,,  N.  C. 

Dear  Sir: — Your  letter  of  August  28th  enclosing  copy  of  H.  B.  290,  and 
S.  B.  523,  ratified  August  26th,  1920,  entitled  an  act  to  amend  chapter  ninety, 
section  seventy-two  of  Public  Laws  of  one  thousand  nine  hundred  and  nine- 
teen, relating  to  the  license  tax  on  dealers  in  automobiles,   is  received. 
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You  write: 

"The  question  that  I  desire  to  present  to  you  is,  whether  a 
dealer  will  have  to  pay  me  $50.00  for  every  different  make  of 
second-hand  car  that  he  handles  or  whether  he  can  give  me  an 
affidavit  stating  that  he  is  going  to  handle  certain  cars  and  if 
they  have  paid  the  $500.00  license  is  it  my  duty  to  issue  the 
$50.00  license." 

The  General  Assembly  at  the  Special  Session,  of  the  act  herein  referred  to, 
amended  section  72,  in  line  19,  by  inserting  before  the  word  "each"  in  said 
line  the  provision  of  the  act.  I  construe  the  amendment  to  mean  that  you 
cannot  issue  the  license  to  an  independent  or  second-hand  dealer  engaged 
in  the  business,  etc.,  unless  on  the  make  of  cars  which  he  proposes  to  handle, 
the  manufacturer's  license  tax  of  $500.00  has  been  paid.  It  is,  therefore, 
I  think,  required  of  the  applicant  for  the  license  under  this  act  to  state  the 
make  of  the  cars  which  he  proposes  to  handle,  in  order  that  you  may  ascer- 
tain if  the  manufacturer's  license  tax  of  $500.00  has  been  paid.  I  do  not 
think  this  amendment  requires  the  applicant  to  pay  the  $50.00  upon  each 
make  of  cars,  but  it  is  a  general  license  to  any  independent  or  second-hand 
dealer  engaged  in  the  business  of  buying,  selling  or  exchanging  any  mak«  of 
automobiles  in  this  State  on  which  the  manufacturer's  license  tax  of  $500.00 
has  been  paid.  Yours  very  truly, 

James  S.  Manning, 

Attorney-General. 


Bonus  and  Penalties — Railroads 

September  1,  1920. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh^,  N.  C. 

Your  inquiry  predicated  upon  the  letter  to  you  of  Col.  W.  B.  Rodman, 
General  Counsel  of  the  Norfolk-Southern  Railroad  Company,  dated  August 
30th,  as  to  whether  or  not  the  railroad  companies  come  within  the  provision 
of  section  88,  chapter  92,  of  the  Public  Laws  of  1919,  being  the  Machinery 
Act,  is  received. 

I  beg  to  advise  that  in  my  opinion  they  do  not  come  within  the  provi- 
sions of  this  section,  but  fall  under  the  provisions  of  section  67a,  chapter  92, 
Public  Laws  1919  and  section  4,  chapter  40,  of  the  Public  Laws  of  1919,  and 
section  4  of  the  Revenue  Act  of  the  Special  Session  of  1920.  Section  88,  in 
my  opinion,  applies  to  taxes  collected  by  the  sheriff  and  payable  to  the 
sheriff  of  the  respective  counties  of  the  State  and  not  to  taxes  made  by  statute 
directly  payable  to  the  State  Treasurer.  Taxes  payable  to  the  sheriff  are  due 
October  1st.  Taxes  payable  by  the  railroad  companies  or  public  service 
corporations,  under  section  67a,  are  payable  within  30  days  after  notice. 
Section  4  of  the  Revenue  Act  applies  to  the  taxes  assessed  against  the  actual 
value  of  the  capital  stock  of  the  corporation. 

In  my  opinion,  therefore,  the  railroad  companies  are  not  entitled  to  the 
1  per  cent  discount  under  section  88  of  the  Machinery  Act  of  1919. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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State  Short-term  Notes 

September  1,  1920. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh*  N.  C. 

Dear  Sir: — Section  3,  chapter  168,  Public  Laws  of  1915,  provides  as 
follows: 

"That,  subject  to  the  approval  of  the  Governor  and  Council  of 
State,  the  State  Treasurer  shall  be  authorized  to  make  short-term 
notes  for  temporary  emergencies:  but  must  only  be  made  to  pro- 
vide for  appropriations  already  made  by  the  General  Assembly." 

The  General  Assembly  at  its  regular  session  in  1919  made  appropriations 
for  the  State  institutions  and  other  governmental  purposes  for  a  period  of 
two  years.  Due  to  the  fact  that  the  Legislature  adjourned  with  the  provision 
that  it  would  be  reassembled  in  extra  session  in  the  summer  of  1920  to  pass 
upon  the  revaluation  act  and  enact  a  Revenue  Law,  the  General  Assembly  did 
assemble  in  extra  session  on  the  10th  day  of  August,  1920.  This  delayed  the 
levying  and  comportation  of  State  taxes,  resulting  in  a  temporary  emergency 
in  the  treasurer's  office  to  meet  the  appropriations  made  by  the  General 
Assembly  and,  in  my  opinion,  this  act  which  had  been  unrepealed  and  is  now 
in  full  force  and  effect  confers  upon  you  authority,  subject  to  the  approval 
of  the  Governor  and  Council  of  State,  to  borrow  such  sum  of  money  as  may 
be  necessary  to  meet  the  present  temporary  emergency. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Tax  Year 


November  30,  1920. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh„  N.  C. 

Dear  Sir: — Your  letter  of  November  17th  is  received.  In  this  you  desire 
my  opinion  as  to  what  period  tax  receipts  for  ad  valorem  taxes  cover.  In 
other  words,  as  I  understand  the  question,  it  is,  what  is  the  tax  year  in 
North  Carolina  for  ad  valorem,  taxes? 

Sections  18  and  30  of  the  Machinery  Act  of  1919,  as  well  as  all  the  ma- 
chinery acts  for  several  years  past,  require  the  property  owner  to  list  all 
property  owned  by  him  on  the  first  day  of  May  of  that  year.  Section  30 
expressly  provides:  "Every  person  owning  property  is  required  to  list  and 
shall  make  out,  sign,  and  deliver  to  the  list-taker  a  statement,  verified  by  his 
oath,  of  all  the  real  and  personal  property,  moneys,  credits,  investments  in 
bonds,  stocks,  joint-stock  companies,  annuities  or  otherwise,  and  the  value  of 
improvements  on  real  estate  since  same  was  assessed,  in  his  possession  or 
under  his  control  on  the  first  day  of  May,  either  as  owner  or  holder  thereof, 
or  as  parent,  guardian,  trustee,  executor,  executrix,  administrator,  adminis- 
tratrix, receiver,  accounting  officer,  partner,  agent,  factor,  or  otherwise." 
And  throughout  said  section  there  is  repeated  reference  to  ownership  as  of 
the  first  day  of  May.  So  in  these  sections,  referring  to  telegraph  companies 
(section  49),  express  companies  (section  51),  sleeping-car  companies  (section 
52),  reference  is  made  to  the  ownership  as  of  the  first  of  May  or  with  refer- 
ence to  the  30th  day  of  April  next  preceding,  which  means,  I  think,  at  the 
close  of  business  on  the  30th  day  of  April  of  the  year.     It  seems  to  me,  there- 
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fore,  clear  that  the  tax  year  for  ad  valorem  taxes  runs  from  May  1st  to  April 
30th  and  receipts  for  such  taxes  cover  that  period. 

The  Revaluation  Act,  being  chapter  84  of  the  Laws  of  1919,  changed  the 
date  to  the  first  of  January,-  and  required  the  property  to  be  listed  by  the 
owner  as  of  that  date.  This,  however,  was  changed  by  section  8  of  the  act 
entitled  "An  Act  to  Revise  and  Limit  Tax  Rates  for  the  Year  1920  in  Com- 
pliance with  Provisions  of  the  Revaluation  Act,"  being  chapter  1,  Public 
Laws,  Extra  Session  1920,  which  section  provides,  "That  the  tax  upon  all  real 
and  personal  property  shall  be  charged  upon  the  tax  books  for  the  year  1920 
against  the  owners  of  such  property  on  the  first  day  of -January,  1920,  in 
accordance  with  the  intent  and  purpose  of  chapter  84  of  the  Public  Laws  of 
1919,  and  whenever  in  said  act  there  is  any  provision  requiring  property  to 
be  listed  for  taxation  after  the  year,  1920,  on  the  first  day  of  January,  that 
such  provisions  are  hereby  amended  by  substituting  in  lieu  thereof  the  words 
'the  first  day  of  May'  to  the  end  that  all  personal  property  may  be  listed  and 
all  real  property  relisted  as  of  the  first  day  of  May,  1920."  So  for  the  present 
year,  the  tax  receipts  for  ad  valorem,  taxes  cover  the  period  from  January 
1,  1920,  to  December  31,  1920. 

I  call,  however,  your  attention  to  the  fact  that  Revisal,  section  2864,  which 
is  reenacted  in  the  Consolidated  Statutes,  Legislative  Edition,  chapter  130, 
Vol.  II,  Art.  12,  section  209,  provides  that  the  lien  of  the  State,  county  and 
municipal  taxes,  levied  for  any  and  all  purposes  in  each  year  shall  attach  to 
all  real  estate  of  the  taxpayer  in  said  taxing  district  on  the  first  day  of  June 
annually  and  shall  continue  until  such  taxes  are  paid. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  THE  STATE  AUDITOR 


State  Highway  Commission — Appropriation  of  1915 

March  28,  1919. 
Col.  W   P.  Wood,  State  Auditor,  City. 

Dear  Sir: — We  have  given  the  questions  submitted  by  you  to  us  careful 
consideration,  and  have  come  to  the  conclusion  stated  herein: 

At  the  time  of  the  enactment  of  the  State  Highway  Act,  March  10,  1919, 
there  were  two  funds  available  for  the  operating  expenses  of  the  State  High- 
way Commission:  First,  the  annual  appropriation  of  $10,000,  Public  Laws 
of  1915,  chapter  113,  section  13.  Second,  17%  per  cent  of  the  automobile 
license  proceeds,  Public  Laws  1917,  chapter  141. 

What  effect  does  the  State  Highway  Act  of  1919  have  upon  these  funds? 
1st.  The  $10,000  annual  appropriation.  There  is  no  direct  repeal  of  the  Act. 
of  1915,  and  repeals  by  implication  are  not  favored.  The  implication  must 
be  so  strong  and  clear,  that  the  intention  of  the  Legislature  would  be  disre- 
garded, if  no  heed  was  taken  of  it.  Here,  far  from  there  being  any  such 
implication,  the  Act  of  1919,  section  15,  recognizes  the  continued  existence  of 
the  Act  of  1915  by  striking  out  one  of  its  sections  (5)  which  required  the 
State  to  furnish  offices,  equipment  and  "inserting  in  lieu  thereof": 

"The  State  Highway  Commission  shall  furnish  and  provide 
suitable  offices  for  itself  in  the  City  of  Raleigh  and  shall  provide 
itself  with  the  necessary  supplies,  fixtures  and  stationery,  and 
pay  for  the  same  out  of  the  State  Highway  Funds." 

The  general  repealing  clause  of  the  Act  of  1919  is  as  follows: 

"All  laws  and  clauses  of  laws  in  conflict  with  the  provisions 
of  this  act  are,  to  the  extent  of  such  conflict,  hereby  repealed." 

The  annual  appropriation  of  $10,000  as  provided  in  section  13  of  chapter 
113,  Public  Laws  1915,  is  not  in  conflict  with  any  provision  of  the  Act  of 
1919.  Instead,  it  is  in  truth  in  aid  of  them  and  so,  not  having  been  repealed, 
is  still  law,  with  the  fund  available  to  the  Highway  Commission,  unless  sec- 
tion 13  of  the  Act  of  1915  has  been  repealed  in  some  other  law  of  the  recent 
session.  There  is  no  such  repeal  in  the  General  Appropriations  Act,  and  we 
have  been  unable  to  find  it  elsewhere. 

2d.  17%  per  cent  of  the  proceeds  of  the  automobile  license  fees. 

The  Act  of  1917,  Public  Laws,  chapters  140  and  141,  divided  the  gross 
proceeds  of  the  motor  vehicle  license  tax  into  three  parts,  12%  per  cent  to 
pay  the  expense  of  the  collection  of  the  tax,  87%  per  cent  to  the  Highway 
Commission  to  be  expended  in  the  administration  of  the  law.  As,  however, 
70  per  cent  of  the  license  tax  derived  from  each  county  was  to  be  expended 
by  the  Highway  Commission  upon  the  roads  of  that  county,  there  was  17% 
per  cent  of  the  fund  left  for  the  general  administration  of  the  law. 

The  Act  of  1919  makes  material  modifications  in  this  scheme.  The  70  per 
cent  fund  on  hand  on  March  10,  1919,  is  to  go  back  to  the  several  counties 
to  be  administered  by  the  county  road  authorities.  (Section  7.)  All  money 
collected  under  the  Act  of  1917,  as  amended,  after  March  10,  1919,  "and  all 
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property  and  funds  of  the  State  Highway  Commission,  except  as  provided 
in  preceding  section,  shall  be  converted  into  the  State  Highway  Fund  and 
apportioned  by  the  State  Highway  Commission  under  the  provisions  of  this 
act."  •   (Section  8.) 

The  amount  allowed  for  the  cost  of  collecting  the  tax  is  reduced  to  10  per 
cent  (section  5)  while  that  for  administering  the  law  is  also  reduced  to  10 
per  cent  (section  10),  leaving  80  per  cent  to  be  used  in  accordance  with  the 
provisions  of  the  act  in  constructing  and  maintaining  highways  in  the  State. 
Thus,  since  March  10,  1919,  only  10  per  cent  is  available  to  the  Secretary  of 
State  for  the  payment  of  expenses,  and  10  per  cent  to  the  Highway  Commis- 
sion of  these  funds. 

The  Acts  of  1915,  1917  and  1919,  being  upon  the  same  subject  are  all  to  be 
construed  together,  and  where  there  is  conflict,  the  provisions  of  the  later 
Act  are  to  control,  but  they  all  constitute,  when  thus  fitted  together,  one 
corporate  whole.  Yours  very  truly, 

James  S.  Manning, 

Attorney-General. 


Bonus  and  Penalty  of  Revenue  Act — Local  Statute 

June  9,  1919. 
Hon.  Wm.  P.  Wood,  State  Auditor,  Raleigh,  N.  G. 

Dear  Sir: — The  question  put  to  this  office  by  Mr.  Durham  arises  out  of  the 
following  conditions:  The  General  Assembly  of  1919  enacted  a  law  which 
was  ratified  February  7,  1919,  entitled,  An  Act  to  Aid  in  the  Collection  of 
Taxes,  and  it  was  to  apply  only  to  Edgecombe  County.  That  act  added 
a  penalty  of  1  per  cent  to  the  amount  of  all  taxes  due  the  State  and  county 
remaining  unpaid  on  December  1st.  If  they  were  not  paid  by  January  1st 
following,  the  penalty  of  2  per  cent  was  to  be  added;  if  not  paid  by  the  first 
day  of  February  following,  a  penalty  of  3  per  cent  was  added;  if  not  paid  by 
the  first  of  March  following,  a  penalty  of  4  per  cent  was  added;  and  the  act 
contained  a  further  provision  that  all  of  said  penalties  so  collected  were  to 
be  paid  into  the  general  fund  of  the  county  and  to  belong  to  the  same. 

The  Machinery  Act  of  1919,  ratified  March  10,  1919,  in  section  88,  contains 
provisions  which  conflict  with  the  special  act  of  Edgecombe  County  set  out 
herein.  That  section  gives  all  taxpayers  a  discount  of  1  per  cent  if  their 
taxes  are  paid  before  December  1st;  if  they  are  paid  during  the  month  of 
December,  they  shall  pay  the  face  amount  charged  against  them.  All  taxes 
paid  during  the  month  of  January,  excluding  the  first  and  including  the  first 
day  of  February,  are  to  pay  a  penalty  of  1  per  cent;  the  amount  of  February 
2  per  cent;  and  additional  penalties  of  1  per  cent  for  each  additional  month 
of  delay  in  settlement  of  the  same. 

The  general  rule  is  that  a  special  local  law  is  not  repealed  by  a  general 
law  dealing  with  the  same  subject  unless  the  repeal  is  specific  or  by  necessary 
inference.  Applying  this  rule,  we  think  that  the  Edgecombe  County  law  was 
repealed  by  the  Machinery  Act  of  1919.  In  the  Machinery  Act  the  Legisla- 
ture was  providing  machinery  which  was  intended  to  be  uniform  in  all  the 
counties  of  the  State,  and  in  section  88  it  is  specifically  provided  that  "any 
provision  of  any  local  act  prescribing  a  different  schedule  of  discounts  and 
penalties  than  that  provided  herein  is  hereby  repealed." 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Corporation  Stock  and  Franchise  Tax — Time  of  Payment 

August  15,  1919. 
Mr.  E.  H.  Baker,  Raleigh,  N.  C. 
Dear  Sir:  — 

In  re:     Corporation  Stock  Tax  and  Corporation  Franchise  Tax. 

FIRST    AS    TO    STOCK    TAX 

Section  4  of  the  Revenue  Act  of  1919  seems  very  clear  as  to  the  time  when 
this  shall  he  paid.  Every  corporation,  et  cetera,  from  which  a  report  is 
required  by  law  to  be  made  to  the  Corporation  Commission  shall  be  subject 
to  and  pay  to  the  State  Treasurer  annually  the  State,  school  and  pension  tax 
as  prescribed  in  section  3  upon  each  one  hundred  dollars  ($100)  of  the  actual 
value  of  its  whole  capital  stock  of  every  kind.  The  State  Auditor  is  to 
mail  to  every  such  corporation  a  statement  of  amount  of  such  taxes,  and  such 
corporation,  et  cetera,  is  to  transmit  the  amount  of  the  tax  within  thirty  days 
of  th}e  date  of  such  notice,  as  sent  out  by  the  State  Auditor.  This  very  clearly 
fixes  the  time  within  which  the  payment  of  such  tax  is  to  be  made  to  the 
State  Treasurer.  The  remainder  of  the  section  provides  machinery  for 
enforcing  the  payment  of  the  tax  if  it  is  not  made  in  accordance  with  the 
law. 

SECOND,    FRANCHISE    TAX 

Section  82  of  the  Revenue  Act  of  1919  with  its  29  subsections  deals  with 
the  franchise  tax,  providing  machinery  through  which  the  Tax  Commission 
is  to  determine  the  amount  of  the  subscribed  or  issued  and  outstanding  capital 
stock  of  each  of  such  corporations.  It  requires  the  Tax  Commission  to 
certify  the  amount  so  determined  to  the  Auditor  of  the  State  on  or  before 
the  first  Monday  in  August  of  each  year.  A  fee  of  one  twenty-fifth  of  one 
per  cent,  to  be  never  less  than  five  dollars  upon  such  stock  as  ascertained  as 
to  be  paid  to  the  State  Treasurer  on  or  before  October  1st  of  each  year. 

You  will  thus  observe  that  the  time  for  the  payment  of  the  stock  tax  is 
fixed  by  a  different  standard  from  that  of  the  time  for  the  payment  of  the 
franchise  tax;  the  first  being  within  thirty  days  of  the  time  of  notification 
of  amount  from  the  Auditor's  office,  the  second  being  on  or  before  October 
1st  of  each  and  every  year.      Yours  very  truly,  James  S.  Manning, 

•  Attorney-General. 


Reward — Escaped  Convict — Officer 

October  2,   1919. 
Hon.  W.  P.  Wood,  State  Auditor,  Raleigh,  N.  C. 

Dear  Sir: — You  request  my  opinion  upon  the  following  facts:  A  convict 
escaped  from  the  penitentiary  and  while  at  large  committed  some  violation  of 
the  criminal  law  of  the  State  and  was  arrested.  A  reward  was  offered  for 
the  arrest  of  this  escaped  convict  and  the  officer  who  made  this  arrest  claims 
the  reward.     The  question  you  ask  is  he  entitled  to  this  reward. 

I  see  no  reason  why  he  should  not  be.  This  refers  to  the  letter  of  Sep- 
tember 30th  of  Sheriff  Edwards  of  Wayne  County,  which  you  transmitted  to 
us  today.  I  refer  you  to  chapter  132,  Public  Laws  of  1013,  which  can  be 
read  with  section  5391  of  the  Revisal. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Bonus  and  Penalty — Sheriff — Section  88 

January  28,  1920. 
Hon.  Wm.  P.  Wood;  State  Auditor,  Raleigh,  N.  C. 
Attention  Mr.  Baker:  — 

In  re:     Settlement  of  Taxes  ~by  Sheriff. 

Section  88,  Machinery  Act  of  1919,  contains  this  provision: 

"Upon  all  taxes  charged  against  any  such  sheriff  or  tax  col- 
lector and  remaining  unpaid  on  the  fifth  day  of  January  a 
penalty  of  one  per  cent  shall  be  added,  and  an  additional  penalty 
of  one  per  cent  shall  be  added  to  so  much  of  said  taxes  as  remain 
charged  against  such  sheriff  or  tax  collector  and  unpaid  on  the 
fifth  day  of  each  succeeding  month  thereafter  until  paid." 

Section  101  of  the  same  act  contains  this  provision: 

"The  sheriff  or  other  accounting  officer  shall,  on  or  before  the 
second  Monday  of  January  in  each  year,  settle  his  State  tax 
account  with  the  commissioners  of  his  county  and  pay  the 
amount  for  which  said  sheriff  or  collector  is  liable  to  the  treas- 
urer of  the  State,  in  such  manner  or  at  such  place  as  he  shall 
direct,  on  or  before  the  third  Monday  of  said  month." 

There  seems,  on  the  face  of  these  two  sections,  a  conflict.  The  general  rule 
for  construing  statutes  requires  that  they  should  be  reconciled,  if  possible, 
the  presumption  being  that  the  Legislature  did  not,  in  the  same  act,  enact 
sections  which  were  in  direct  conflict.  In  our  opinion,  the  conflict  is  apparent 
rather  than  real.  Both  provisions  may  stand  and  be  effective  without  being 
impaired,  the  one  by  the  other.  Stated  in  direct  and  plain  terms,  the  sheriff 
must  settle  his  State  taxes  on  or  before  the  third  Monday  of  January.  If, 
however,  he  fails  to  settle  the  whole  of  them  by  the  5th  day  of  January,  he 
incurs  the  penalty  of  one  per  cent.  In  this  way  both  of  the  duties  imposed 
upon  the  sheriff  would  be  performed  and  the  apparent  conflict  between  the 
two  sections  would  be  avoided.     The  State  Treasurer  as  provided  in  section 

101  "may  extend  the  time  on  a  sufficient  amount  to  cover  the  State  Tax  on 
land  sales  in  each  county  to  the  first  Monday  in  May,"  and  when  he  does  this 
he  may,  with  the  advice  of  the  Attorney-General,  remit  the  penalty  on  the 
deferred  payment.  (Section  106.)  In  regard  to  county  taxes,  section  105 
makes  ample  provision  for  the  remission  of  the  penalty  provided  by  that 
section  by  the  Board  of  County  Commissioners  when  the  time  of  settlement 
is  extended.  Yours  very  truly, 

James  S.  Manning, 

Attorney-General. 


Bonus  and  Penalty — Sheriff — -Section  88 

May  24,  1920. 
State  Auditor,  Raleigh,  N.  C. 
Attention  Mr.  Baker:  — 

In  re:     Bonus  to  Sheriff. 

Section  88  of  the  Machinery  Act  of  1919,  properly  construed,  intends  to 
allow  the  sheriff  in  his  settlement  with  the  State  on  or  before  December  5th 
the  bonus  which  the  same  section  allows  the  taxpayer  upon-  the  total  amount 
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of  his  taxes  when  paid  during  the  month  of  October  and  November  and  no 
more  and  no  less.  Consequently,  though  the  terms  used  in  the  section  when 
dealing  with  this  bonus  to  the  sheriff  are  "upon  all  taxes  paid  into  the  State 
Treasury,"  yet  these  terms  must  be  construed  in  connection  with  the  rest 
of  the  section,  and  being  so  construed  the  sheriff  is  allowed  the  bonus  upon 
the  gross  amount  of  taxes  paid  by  the  taxpayer  and  not  upon  99  per  cent  of 
that  amount.  In  other  words,  the  bonus  theretofore  allowed  the  taxpayer 
is  the  bonus  allowed  the  sheriff  in  the  settlement. 
We  return  herein  Mr.  Gresham's  letter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Mileage — Officers   of  General  Assembly 

August  13,  1920. 
Mr.  E.  H.  Baker,  Chief  Clerk,  Auditor's  Office,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  your  request  for  my  opinion  as  to  whether  a  clerk 
in  the  Senate  or  the  House  who  is  entitled  to  mileage  from  his  home  to 
Raleigh,  when  he  was  in  Raleigh  at  the  time  of  the  Extra  Session  and  had 
been  here  for  some  days  doing  work  in  the  office  of  the  Tax  Commission  of 
the  State  for  which  he  was  being  paid,  I  should  advise  that  such  clerk  or 
clerks  were  not  entitled  to  such  mileage.  As  I  understand  it,  the  purpose  of 
the  mileage  is  compensation  or  reimbursement  to  the  clerk  for  his  expense 
of  mileage  in  attending  the  session  of  the  Legislature. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  THE  STATE  SUPERINTENDENT  OF  PUBLIC 

INSTRUCTION 


County  Superintendent — Salary — Certification 

January  24.  1919. 
Hon.  E.  C.  Brooks,  Supt.  Public  Instruction  of  North  Carolina,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  January  25th. 
You  put  two  questions: 

(1)  A  county  board  of  education  on  July  1st,  1918,  fixed  the 
salary  of  the  county  superintendent  at  $1,900  per  annum.  On 
January  1st,  1919,  it  increased  his  salary  while  the  year  of  his 
employment  was  current.     Was  such  increase  legal? 

Revisal  of  1905,  section  2782,  permits  this  in  counties  whose  total  school 
fund  exceeds  $15,000. 

(2)  Is  it  possible  for  the  Educational  Department  to  enforce 
professional    qualifications    for    county    suprintendents? 

The  Legislature  may  fix  such  qualifications  as  it  may  please  for  any  legis- 
lative office,  provided  the  proposed  incumbent  is  a  voter.  The  Legislature 
made  certification  by  the  State  Board  of  Examiners  and  Institute  Conductors 
under  the  rules  and  regulations  of  that  board  a  qualification  for  the  office 
of  county  superintendent.  (See  report  of  Attorney-General,  1916-18,  page 
133.)  A  county  superintendent,  then,  not  properly  certificated  unlawfully 
holds  a  publiG  office  from  which  he  may  be  removed  by  judgment  in  an  action 
against  him  instituted  by  the  Attorney-General  on  his  own  relation  or  upon 
complaint  of  a  private  party.  Yours  truly, 

James  S.  Manning, 

Attorney-General. 


State  Equalizing  Fund — Six  Months  School  Act 

March  15,  1919. 
Dr.  E.  C.  Brooks,  State  Supt.  Public  Instruction,  Raleigh*  N.  C. 

Dear  Sir: — You  have  submitted  this  question  to  this  office:     What  effect 
does  section  15  of  the  Six  Months  School  Law,  ratified  February  28,   1919, 
have   upon   the    annual    appropriation   of   $250,000    provided   by    chapter    33, 
Public  Laws  1913,  and  the  "State  Equalizing  Fund"  of  the  same  act? 
Section  15  of  the  Act  of  1919  reads  as  follows: 

"Chapter  33  of  the  Public  Laws  of  1913  and  amendments 
thereto,  by  subsequent  acts  of  the  General  Assembly,  and  all 
other  laws  and  clauses  of  laws  in  conflict  with  this  act  are  hereby 
repealed." 

Section  16  provides  that  the  act  shall  be  in  full  force  and  effect  from  and 
after  its  ratification. 
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There  is  still  in  the  State  Treasury  of  the  $250,000  of  the  taxes  of  1918 
about  $125,000  unexpended.  Of  the  "State  Equalizing  Fund"  there  is  still 
a  large  sum  unexpended. 

The  State  Auditor  has  refused  to  honor  the  requisition  of  the  Superin- 
tendent of  Public  Instruction,  under  section  2  of  the  Act  of  1913,  holding  that 
said  act  has  been  repealed  by  section  15  of  the  Six  Months  School  Law  of 
1919  quoted  above. 

This,  in  our  opinion,  is  a  misconception  of  the  force  and  effect  of  the 
repealing  section.  The  Act  of  1913  is  repealed  only  where  it  conflicts  with 
the  provisions  of  the  Act  of  1919.  That  it  does  not  conflict  with  it  so  far  as 
these  funds  are  concerned  is  apparent  upon  the  following  considerations: 

1.  The  main  purport  and  intent  of  the  Act  of  1919  is  to  raise  funds  for  six 
months  schools  in  the  State  out  of  taxes  to  be  levied  and  collected  hereafter, 
and  to  provide  machinery  for  the  administration  of  the  funds  so  raised.  In 
other  words,  the  act  is  wholly  prospective  in  its  operation.  It  deals  with 
the  future  and  not  with  the  present. 

2.  The  General  Assembly  could  never  have  been  guilty  of  the  folly  of 
seriously  crippling  the  present  school  system  by  a  repeal  of  the  Act  of  1913 
so  absolute  as  to  hold  up  funds  already  collected  and  set  aside  for  school 
purposes,  when  they  are  so  necessary  for  the  present  usefulness  of  those 
schools. 

Consequently,  we  conclude  that,  as  to  these  funds,  the  Act  of  1919,  in  no 
sense,  conflicts  with  the  Act  of  1913,  and  the  Auditor  should  still  honor  the 
requisitions  of  the   Superintendent  of  Public   Instruction. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  High  School  Fund 

March  18,  1919. 
Dr.  E.  C.  Brooks,  State  Supt.  Public  Instruction,  Raleigh,  N.  C. 

In  ee:     High  School  Appropriation. 

Dear  Sir: — You  state  in  your  letter  of  March  17th: 

"Chapter  820  of  the  Public  Laws  of  1907  was  amended  in  1909, 
1911,  1913,  1915,  and  1917.  Section  10  of  this  law  appropriates 
from  said  Treasury  the  sum  of  $100,000  and  gives  the  State 
Board  of  Education  the  power  to  fix  such  rules  and  regulations, 
in  accordance  with  the  provisions  of  this  act.  as  may  be  neces- 
sary for  the  proper  distribution  of  this  fund.  Section  7  of  this 
act  states  that  when  the  treasurer  and  the  county  superintendent 
shall  certify  to  the  State  Superintendent  of  Public  Instruction 
that  the  apportionment  by  the  local  committee  and  the  county  ■ 
board  of  education  have  been  duly  authorized  for  any  high 
school,  the  State  warrant  shall  be  issued  upon  the  requisition 
of  the  State  Superintendent  of  Public  Instruction  for  such  an 
amount  as  the  State  Board  of  Education  shall  have  approved 
under  the  provisions  of  this  act  and  sent  to  the  treasurer  to  be 
placed  to  the  credit  of  the  public  high  school.  It  is  provided  in 
Section  7  that  the  amount  of  State  aid  shall  be  determined  by 
the  State  Board  of  Education,  and  the  county  board  of  education 
shall   apportion  to  each  public  high  school   out  of  the   general 
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county  school  fund  at  least  as  much  as  the  State  appropriation 
apportions  to  said  high  school,  and  the  local  committee  of  each 
public  high  school  receiving  State  aid  under  the  provisions  of 
this  act  shall  apportion  out  of  the  local  school  fund,  raised  by 
special  tax,  or  shall  raise  by  private  donation,  or  otherwise,  at 
least  as  much  as  the  State  Board  of  Education  shall  apportion  to 
said  State  high  school  under  the  provisions  of  this  act.  These 
two  local  funds  shall  be  deposited  with  the  county  treasurer.  It 
has  been  required  heretofore  annually,  by  the  State  Board  of 
Education,  that  a  certificate  of  deposit  signed  by  the  treasurer  of 
the  county  school  fund  and  the  county  superintendent  be  filed  in 
.  the  office  of  the  Superintendent  of  Public  Instruction  to  show  the 
performance  of  their  part  of  this  arrangement  before  the  requisi- 
tion of  the  State  Superintendent  of  Public  Instruction  could  be 
made  for  the  apportionment  from  the  State  High  School  Fund 
for  the  State  high  school. 

"It  is  the  custom  of  sheriffs  of  the  several  counties  to  pay  very 
nearly  proportionately  on  his  several  accounts  at  certain  stated 
periods  as  he  collects  the  taxes  for  each  year.  The  taxes  col- 
lected for  any  local  tax  district  in  which  is  maintained  a  public 
high  school  would  not  be  entirely  available  until  late  in  the  year, 
consequently  we  have  experienced  every  year  considerable  delay 
in  securing  these  certificates  of  deposit  that  are  necessary  before 
requisition  can  be  issued  for  the  State  appropriation.  I  under- 
stand that  the  Educational  Omnibus  Bill,  which  was  enacted  into 
law  by  the  General  Assembly  of  1919,  was  ratified  on  the  10th  day 
of  March  this  year.  Prior  to  the  10th  day  of  March  certificates 
of  deposit  had  been  filed  with  the  Superintendent  of  Public 
Instruction  by  the  treasurers  and  county  superintendents  of 
schools  of  eighty-six  counties  of  North  Carolina.  The  appropria- 
tion from  the  Public  High  School  Fund  to  these  counties 
amounted  to  $81,300,  and  prior  to  the  ratification  of  the  Omnibus 
Bill,  which  repealed  the  High  School  Act,  under  which  since 
1907  the  public  high  schools  have  received  State  aid,  requisi- 
tions for  these  high  schools  in  these  eighty-six  counties  had  been 
filed  with  the  State  auditor.  He  held  these  requisitions  until 
after  the  Omnibus  Bill,  which  repealed  the  High  School  Act,  was 
ratified,  and  then  raised  the  question  as  to  whether  or  not  this 
amount  was  available  and  these  warrants  could  be  drawn  for  this 
year.  A  majority  of  the  public  high  schools  open  in  September 
of  each  year.  County  superintendents,  county  boards  of  educa- 
tion, and  the  high  school  committees  understand  thoroughly  the 
system  under  which  the  high  schools  have  been  financed  in  the 
past.  They  expect  to  secure  one-third  of  the  operating  expenses 
of  their  schools  from  this  State  High  School  Fund.  All  of  their 
plans  for  the  operation  of  their  schools  this  year  were  made  with 
this  in  view,  to  secure  one-third  of  their  funds  from  local  sources, 
one-third  from  the  county  board  of  education,  and  one-third  from 
the  State  Public  High  School  Fund. 

"The  high  schools  in  North  Carolina  have  been  operating  since 
last  September  with  the  expectation  of  securing  appropriations 
from  this  $100,000,  which  was  allowed  to  stand  upon  the  statute 
books  of  North  Carolina  until  March  10,  1919,  and  then  repealed. 

"It  certainly  seems  that  it  would  be  most  unwise  to  withhold 
this  appropriation  from  these  schools  now.  Many  county  boards 
of  education  have  borrowed  money  in  order  to  pay  their  teachers' 
salaries  pending  the  receipt  of  this  high  school  fund  and  the 
State  Equalizing  Fund.  It  was  in  no  sense  the  intention  of  the 
State  Superintendent  of  Public  Instruction  in  recommending  the 
repeal  of  the  high  school  law  to  make  this  fund  unavailable  for 
this  year.  It  could  not  have  been  the  intention  of  the  General 
Assembly  of  1919  to  deprive  the  public  high  school  teachers  of 
North  Carolina  of  one-third  of  their  remuneration  for  this  schol- 
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astic  year.  The  idea,  it  seems  to  me,  is  necessarily  based  upon 
techincal  grounds,  and  if  the  intent  of  the  lawmaking  body  is 
taken  for  more  reliable  guide  post  than  a  technical  difficulty,  it 
seems  that  we  should  have  no  difficulty  in  securing  the  appro- 
priation of  high  school  funds  for  this  year." 

We  are  of  opinion  that  your  conclusion  is  correct.  The  General  Assembly, 
at  its  recent  session,  in  the  several  laws  relating  to  public  education,  was 
meeting  a  condition  created  by  the  adoption  of  what  is  known  as  the  six 
months  school  amendment  to  the  State  Constitution.  To  do  this,  new  taxes 
must  be  levied  and  collected,  and  the  proceeds  thereof  distributed  under 
a  new  system.  This  necessarily  resulted  in  a  repeal  of  some  of  the  old  laws. 
We  think,  however,  that  such  repeal  was  not  intended  to,  and  does  not,  affect 
sums  of  money  already  collected  and  set  aside  for  school  purposes,  under  the 
laws  as  then  existing,  though  those  laws  were  repealed  before  the  final 
distribution  of  the  fund.  The  facts  as  stated  by  you,  and  which  have  been 
quoted  by  us  above,  give  point  and  application  to  this  opinion. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Six  Months  School  Act — County-wide  Special  Tax 

April  24,  1919. 
Hon.  E.  C.  Brooks,  Supt.  Viiblic  Instruction,  Raleigh,  N.  C. 

Dear  Sir: — We  have  considered  the  question  put  to  you  by  Mr.  H.  H. 
McLean  in  his  letter  of  April  18th. 

It  appears  that  Beaufort  County  in  the  Spring  of  1918,  in  an  election  held 
under  chapter  71,  Public  Laws  of  1911,  voted  in  favor  of  a  county-wide  tax 
to  supplement  the  school  fund  of  said  county.  Can  the  Board  of  Education 
require  the  county  commissioners  to  levy  the  special  tax  so-called  in  section 
6  of  the  Six  Months  School  Law  of  1919,  and  then  all,  or  any  part  of  the 
county-wide  special  tax,  voted  under  the  Act  of  1911? 

The  answer  to  this  question  involves  a  consideration  of  the  whole  of  the 
Act  of  1919,  so  far  as  it  provides  for  levies  of  taxes  to  maintain  the  schools 
of  the  State  for  six  months  in  each  year.  The  State  is  to  levy  32  cents  on 
the  $100  of  property  to  aid  the  counties  in  maintaining  the  six  months 
schools.     Sections  1  and  2.     The  proviso  to  section  6,  is  as  follows: 

'■Provided,  that  no  county  shall  be  compelled  to  levy  a  special 
tax  of  more  than  thirty-five  cents  on  every  one  hundred  dollars 
valuation  of  property,  real  and  personal,  and  a  corresponding 
tax  on  every  taxable  poll  for  said  purpose  except  as  provided  in 
section  seven  of  this  act,  and  after  every  county  shall  have  levied 
and  collected  the  special  county  tax  to  the  limit  stated  above, 
if  the  funds  derived  therefrom  may  be  insufficient  therefor,  said 
county  shall  receive  from  the  'State  Public  School  Fund'  an  ap- 
portionment sufficient  to  bring  the  school  term  in  every  school 
district  to  six  months." 

So  then  that  schools  may  be  maintained  for  six  months,  the  act  makes 
provision  for  two  funds:  The  State  Public  School  Fund,  and  the  County 
Special-tax  Fund.  It  further,  in  section  3,  recognizes  the  continued  existence 
of  local  special  taxes,  county-wide  special  taxes  (under  the  Act  of  1911)  and 
thus  legislates  in  regard  to  them: 
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"The  Board  of  County  Commissioners  of  any  county  or  any 
other  governing  body  having  authority  upon  petition  signed  by 
a  majority  of  the  school  committeemen  of  any  local-tax  district 
and  approved  by  the  county  board  of  education,  or  upon  petition 
signed  by  a  majortiy  of  the  school  committeemen  of  any  specially 
chartered  school  district  shall  reduce  the  special  tax  levy  in 
said  local  tax  district  or  specially  chartered  school  district: 
Provided,  said  reduction  shall  not  be  greater  than  the  increase 
in  the  tax  rate  in  that  particular  district  that  will  result  because 
of  the  operation  of  this  act.  The  County  Commissioners  of  any 
county  upon  petition  of  a  majority  of  the  county  board  of  educa- 
tion shall  reduce  any  special  county  school  tax  levy  that  has  been 
voted  on  the  county,  provided  such  reduction  shall  not  be  greater 
than  the  increase  that  will  result  because  of  the  operations  of 
this  act." 

It  seems  to  us  that  the  only  way  to  give  due  effect  to  section  3  is  for  the 
Board  of  Education,  in  making  its  budget,  to  put  out  of  consideration  the 
special  taxes  for  districts  or  for  the  county  at  large,  and  ask  of  the  county 
commissioners  a  levy  under  the  Six  Months  School  Law  (not  exceeding  35 
cents)  in  conjunction  with  the  State  Fund,  sufficient  to  run  the  schools  for 
six  months,  independent  of  the  special  taxes.  It  will  be  the  duty  of  the 
board  of  commissioners  to  levy  such  tax,  and  then  proceed  to  levy  the  special 
tax  for  districts,  unless  a  petition  signed  by  a  majority  of  the  school  com- 
mitteemen requests  reduction,  and  the  special  county-wide  tax.  unless  by 
petition,  a  majority  of  the  county  board  of  education  asks  a  reduction;  the 
reduction  in  neither  case  to  exceed  the  increase  of  levy  under  the  Act  of 
1919.  We  think  the  increase  is  the  difference  between  the  former  levy  for 
a  four  months  school  (including  the  twenty  cents  levied  by  the  State),  and 
the  levy  under  the  Act  of  1919.  Yours  very  truly, 

James  :S.  Manning, 

Attorney-General. 


School   District — Taxation — County   Board  of   Commissioners 

June  7,  1919. 
Hon.  E.  C.  Brooks,  Swpt.  Public  Instruction,  Raleigh.  N.  C. 

Dear  Sir: — We  understand  from  the  letter  of  Mr.  W.  0.  Griffith  to  you  that 
some  time  last  year  a  local-tax  district  was  established  and  an  election  on  the 
question  of  levying  a  special  tax  in  the  district  duly  ordered  and  legally 
conducted  which  resulted  in  a  vote  of  the  majority  of  the  qualified  voters 
authorizing  the  levy  of  the  special  tax  in  that  district;  that  in  pursuance  of 
these  proceedings  which  were,  in  all  particulars,  conformable  to  the  law, 
the  board  of  county  commissioners  duly  levied  the  special  tax  in  that  district 
and  the  sheriff  of  Yancey  County  proceeded  to  collect  the  same;  that  this 
tax  has  been  partially  collected,  but  there  is  some  still  outstanding  uncol- 
lected; that  this  tax  was  voted  for  the  purpose  of  supplementing  other  funds 
to  establish  a  high  school  under  the  State  High  School  Act,  but  on  account 
of  unavoidable  circumstances,  the  house  has  not  been  completed  and  the 
school  cannot  be  operated  this  year. 

The  Board  of  County  Commissioners,  against  the  protest  of  the  high 
school  committee  of  the  district  and  the  County  Board  of  Education,  some 
time  recently,  time  not  stated,  passed  the  following  order: 
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"Ordered  by  the  board  that  the  special  school  tax  levied  for  the 
year  1918  in  Jacks  Creek  special  school-tax  district  for  the  main- 
tenance of  the  school,  for  that  year  be  and  the  same  is  hereby 
annulled,  it  appearing  to  the  Board  that  no  school  was  taught 
for  said  year,  and  where  the  tax  collector  has  collected  the  tax, 
he  is  directed  to  refund  the  same,  and  where  the  taxes  have  not 
been  collected,  he  is  directed  to  refrain  from  collecting  the  same." 

Upon  this  statement  of  facts,  you  ask  the  opinion  of  this  office  as  to  the 
power  of  the  Board  of  County  Commissioners  to  refund  taxes  already  col- 
lected to  the  various  taxpayers  and  to  direct  the  sheriff  to  refrain  from  the 
further  collection  of  such  taxes  under  the  conditions  stated  above.  We  think 
it  quite  clear  that  the  board  of  commissioners  has  no  such  authority.  In 
the  order  we  cited  above  the  board  gives  as  its  reason  for  such  action  the 
fact  that  no  school  was  taught  for  the  year  1918.  The  school  law,  however, 
is  mandatory  upon  the  Board  of  County  Commissioners  to  levy  taxes  in  a 
special  tax  district  when  all  the  conditions  have  been  complied  with,  which 
gives  the  Board  of  Education  of  the  county  authority  to  demand  that  such 
taxes  should  be  levied.  After  they  are  levied  as  provided  in  section  4113 
of  the  Revisal,  they  shall,  upon  collection,  be  placed  by  the  treasurer  of  the 
county  school  fund,  to  the  credit  of  a  township  high  school  committee  com- 
posed of  three  members  appointed  by  the  County  Board  of  Education,  and 
shall  be  expended  exclusively  by  said  committee  in  establishing  and  maintain- 
ing one  or  more  high  schools  in  said  township,  under  such  rules  and  regula- 
tions as  to  its  conduct  and  such  course  or  courses  of  study  as  shall  be  pre- 
scribed by  the  State  Superintendent  of  Public  Instruction.  The  Board  of 
County  Commissioners,  under  the  school  law,  have  absolutely  no  authority 
over  school  matters,  stated  broadly,  and  no  control  over  school  funds.  Those 
funds  are  managed  and  controlled  solely  by  the  school  authorities  as  a  sepa- 
rate and  distinct  organization  from  the  Board  of  County  Commissioners. 
The  Board  of  County  Commissioners,  under  proper  conditions,  must  levy  the 
tax  and  their  functions  in  this  particular  matter  cease  there.  For  them, 
then,  to  attempt  to  divert  funds  already  levied  and  collected  from  the  purpose 
for  which  they  were  levied,  or  to  direct  the  sheriff  to  refrain  from  further 
collection  of  these  taxes  still  uncollected,  is,  it  seems  to  us,  a  plain  usurpation 
of  authority. 

We  must  be  understood,  however,  as  assuming  that  all  the  steps  necessary 
to  give  validity  to  such  levy  in  the  first  instance,  were,  in  this  case,  legally 
and  properly  taken. 

The  General  Assembly  of  1919,  seeming  to  anticipate  the  immense  diffi- 
culties which  confronted  school  authorities  in  the  conduqt  of  the  various 
classes  of  schools  throughout  the  State  in  the  years  1918-19,  enacted  the 
following  law: 

"That  any  county,  township  or  school  district  of  the  State, 
whose  schools  have  lost  or  may  lose  during  the  school  year 
1918-19  as  much  as  sixty  days  from  their  regular  term,  is  hereby 
authorized  and  directed  to  retain  in  the  treasury  of  said  unit, 
for  the  use  of  the  public  school  of  the  said  unit  in  such  manner 
as  the  school  trustees  or  school  committeemen  may  direct,  all 
funds  from  whatever  source  derived,  which  may  be  and  remain 
in  the  treasury  of  said  unit  by  reason  of  the  shortened  terms  of 
the  public  schools  of  the  said  unit. 
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"That  this  act  shall  be  in  full  force  from  and  after  its  rati- 
fication. 

"Ratified  this  the  10th  day  of  March,  A.  D.  1919." 

This  seems  to  sustain  what  we  have  said  above. 
We  return  herewith  the  letter  of  Mr.  Griffith. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Constitutional  Law — Local  Legislation 

August  29,  1919. 
Dr.  E.  C.  Brooks,  State  SujJt.  Public  Instruction,  Raleigh,  N.  G. 
Dear  Sir:  — 

In  re:  Ellijay  School  District. 

It  seems  that  in  1907  the  Higdonville  Public  County  High  School  District 
was  established  and  a  special  tax  authorized  to  be  levied  therein  by  a  vote 
of  a  majority  of  the  qualified  voters  in  the  district.  Thereafter,  by  chapter 
76,  Private  Laws  of  1911,  the  original  Higdonville  High  School  District  was 
included  in  the  territory  authorized  to  be  laid  out  by  that  act  and  the  whole 
made  a-  high  school  district.  Again,  the  Legislature  created  a  public 
school  district  to  be  known  as  the  Higdonville  Public  High  School  District 
and  described  and  bounded  as  follows  (giving  the  description)  chapter  27, 
Private  Laws  of  1917.  The  latter  act  was  repealed  by  House  Bill  83,  Senate 
Bill  127  of  the  Legislature  of  1919.  You  ask  if  this  repeal  was  valid  under 
section  29,  Article  II,  of  the  Constitution.  In  our  opinion,  yes.  That  section, 
while  prohibiting  local,  private  or  special  acts  establishing  or  changing  the 
lines  of  school  districts,  at  the  same  time  provided  that  the  General  Assembly 
may,  at  any  time,  repeal  local,  private  or  special  laws  enacted  by  it. 

We,  of  course,  know  nothing  of  the  boundaries  of  these  school  districts 
and  of  the  practical  effect  of  this  repeal.  We  only  pass  upon  the  conflict 
of  the  Act  of  1919  with  section  29  of  the  Constitution  and  hold  that  there 
was  none.  Yours  very  truly, 

James  :S.  Manning, 

Attorney-General. 


State  Normal  School  for  Negroes — Appropriations 

September  9,  1919. 
Dr.  E.  C.  Brooks,  State  Supt.  Public  Instruction,  Raleigh,  N.  C. 

Dear  Sir: — We  have  carefully  considered  the  letter  of  Dean  L.  P.  McGehee 
under  date  of  September  5th. 

In  regard  to  the  sum  of  $5,000  annually  appropriated  for  permanent  im- 
provement of  the  State  Normal  Schools  for  Negroes.  This  appropriation  is 
made  in  chapter  193  of  the  Public  Laws,  1917,  an  act  making  appropriations 
to  all  State  institutions.  This  act  is  what  is  generally  known  as  the  Appropria- 
tions Act.  Each  Legislature  enacts  or  makes  appropriations  by  a  similar 
statute  for  all  State  institutions  and  these  appropriations  are  biennial.  In 
the  Act  of  1917,  the  Legislature  uses  the  same  terminology  in  all  its  sec- 
tions, after  section  1,  in  making  the  appropriations  to  each  of  such  institu- 
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tions,  "The  sum  of dollars  is  hereby  annually  appropriated  for 

the  support  and  maintenance  of "  That  such  an  appropria- 
tion is  made  for  the  permanent  improvement  of  said  schools  in  section  24 
means  simply  an  annual  appropriation  of  $5,000  for  the  biennial  period. 
When,  then,  the  Legislature  of  1919  comes,  in  chapter  145,  to  make  appropria- 
tions to  State  institutions,  it  realized  the  defective  wording  of  the  Act  of 
1917  and  specifically  provided  that  the  appropriations  should  be  for  the  years 
1919-20.  It  takes  care  of  the  State  Normal  Schools  for  Negroes  in  section  23 
by  appropriating  $35,000  annually  for  the  years  1919-20  and  assigns  to  the 
Slater  Normal  and  Industrial  School  $15,000  of  this  amount.  We  think  it 
was  clearly  the  intention  of  the  Legislature  to  substitute  this  appropriation 
in  lieu  of  the  appropriation  made  in  the  Act  of  1917.  We  think  this  specific 
appropriation  to  the  three  State  normal  schools  for  negroes  necessarily 
repeals  section  4184  of  the  Revisal  which  conferred  power  upon  the  State 
Board  of  Education  to  distribute  all  the  funds  appropriated  to  such  schools. 
The  appropriation  for  the  Slater  Industrial  and  Normal  School  provided  by 
section  4185  of  the  Revisal  stands  upon  a  different  footing.  That,  we  think,  is 
a  permanent  appropriation  which  has  not  been  repealed  by  the  Legislature. 

It  appears  from  chapter  561,  Laws  1899,  that  S.  G.  Atkins  and  others,  on 
September  28,  1892,  became  incorporated  under  the  name  of  the  Slater  Indus- 
trial Academy,  and  that  such  institution  at  that  time,  1899,  was  possessed  of 
valuable  lands,  dormitories,  shops  and  a  large  and  commodious  building 
thereon.  By  the  Act  of  1899,  the  Legislature  made  this  institution  a  State 
Normal  School  under  the  title  of  the  Slater  Industrial  and  State  Normal 
School.  Then  it  was  that  the  State,  taking  over  this  property,  entered  into 
what  is  practically  an  agreement  between  the  State  and  the  trustees  of  this 
institution  to  pay  over  to  them  a  sum  equal  in  amount  to  the  sum  annually 
raised  by  the  trustees  and  officers  of  such  corporation,  but  the  amount  to  be 
so  paid  in  any  one  year  shall  not  exceed  $1,000.  It  is  expressly  stated  that 
the  purpose  of  this  appropriation  was  to  secure  for  the  State  the  use  of  the 
buildings  erected  and  now  used  by  that  corporation.  It  is  manifest,  we  think, 
that  this  appropriation  under  the  conditions  set  forth  in  section  4185  is 
still  available  for  the  institution,  notwithstanding  the  lump  sum  appro- 
priated in  the  Act  of  1919.  The  State  Sanatorium  v.  The  State  Treasurer, 
173  N.  C,  810,  is  the  authority  in  point  for  this  opinion. 

We  return  herein  Prof.  McGehee's  letter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Election — School  District  in  Two  Counties 

November  7,  1919. 
Dr.  E.  C.  Brooks,  State  Supt.  Public  Instruction,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  our  conversation  with  Mr.  Carter  of  Alamance 
County  in  regard  to  Mebane  School  District  bond  issue.  I  am  requested  by 
Mr.  Carter  to  confirm  to  you  in  writing  the  substance  of  the  conclusion 
reached  by  us  the  afternoon  of  Wednesday,  November  5th. 

The  special  act  incorporating  the  Mebane  School  District  embraces  terri- 
tory lying  in  Orange  County  and  in  Alamance  County.  The  act  having  been 
approved  by  a  majority  of  the  qualified  voters,  resident  of  the  district,  at 
an  election  duly  called  and  held  under  the  provisions  of  the  act,  the  district 
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is  duly  and  legally  established.  Under  the  general  statute,  as  this  district 
embraces  the  incorporated  town  of  Mebane,  it  is  competent  to  have  a  bond 
issue  for  school  building  purposes,  but  this  must  be  accomplished  by  the 
respective  boards  of  education  of  the  two  counties  petitioning  the  respective 
boards  of  county  commissioners  to  call  an  election  in  the  district  and  the 
submission  of  the  question  and  the  approval  of  the  majority  of  such  voters. 

To  effect  this,  the  county  commissioners  of  Alamance  must  order  an  elec- 
tion in  the  territory  of  Alamance,  and  the  county  commissioners  of  Orange 
must  order  the  election  at  the  same  time  and  on  the  same  day  in  the  territory 
of  the  district  situated  in  Orange  County.  Each  of  these  respective  boards  will 
appoint  election  officers  for  the  territory  situate  in  their  respective  counties. 
The  result  of  the  election  will  be  certified  to  each  of  the  respective  boards  and 
the  respective  boards  will  duly  declare  the  result. 

The  act  incorporating  the  district  does  not  make  provision  for  joint  action 
of  the  two  boards  in  a  joint  meeting  nor  does  the  same  law  make  provision 
for  such  joint  action,  although  it  makes  provision  for  the  creation  and 
organization  of  a  school  district  lying  partly  in  two  counties.  I  think  it 
wise  that  the  petition  for  the  election  should  not  only  specify  the  amount  of 
bonds  to  be  issued,  but  it  should  also  petition  that  a  tax  rate,  sufficient  to  pay 
the   interest   on  the  bonds   and  provide   a   sinking   fund,    should    be   levied. 

The  machinery  for  holding  an  election  in  a  district  composed  of  territory 
in  two  counties  is  cumbersome,  but  there  is  no  other  way  to  avoid  it  and  it 
seems  to  me  that  the  above  method  is  the  only  legal  method  to  be  pursued, 
though  it  may  be  cumbersome.  Yours  very  truly, 

James  S.  Manning, 
' Attorney-General. 

School  District1 — Authority  to  Borrow  Money 

November  24,  1919. 
Mr.  W.  H.  Pittman,  Chief  Clerk,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  November  24th. 

The  question  propounded  by  you  is,  it  seems  to  us,  free  from  difficulty. 
It  is  this:  Has  the  County  Board  of  Education  legal  and  constitutional 
authority  to  incur  a  debt  when  funds  are  not  immediately  available  in  order 
that  it  may  comply  with  the  requirements  of  chapter  213,  Public  Laws  of 
1919?  This  debt  is  to  be  incurred  in  anticipation  of  the  revenue  of  the  suc- 
ceeding year,  the  final  payment  to  be  made  upon  it  fixed  for  January  1,  1921. 
Adequate  taxes  for  the  current  year,  1919,  were  not  levied  through  mistake 
or  other  cause  sufficient  to  meet  this  indebtedness.  We  think  the  authority 
to  borrow  this  money,  under  such  conditions,  is  clear.  The  statute  referred 
to  above  is  mandatory  in  all  its  provisions.  It  is  a  crime  for  the  Board  of 
Education  to  fail  to  comply  with  it.  They  must  provide  adequate  sanitary 
equipment  for  each  school.  The  Legislature,  realizing  the  difficulty  and 
expense  of  providing  such  equipment,  allowed  these  boards  until  September 
1,  1922,  to  complete  the  provision.  Commencing,  however,  September  1, 
1919,  they  must  furnish  twenty-five  per  cent  of  such  equipment.  We  think  it 
clear  from  this  recital  that  these  temporary  loans  may  be  made,  and  that  the 
notes  given  to  secure  them  would  be  perfectly  valid  charges  against  the 
school  fund  of  the  particular  county. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


biennial  report  of  the  attorney-general  111 

School   District — Authority    to   Borrow   Money 

January  2,  1920. 
Dr.  E.  C.  Brooks,  Supt.  Public  Instruction,  Raleigh,  N.  C. 
Dear  Sir:- — 

In  re:  Fremont  Public  School  Building. 

I  am  instructed  by  Judge  Manning  to  say  that  his  suggestion  to  Mr.  W.  B. 
Covington  on  Saturday,  Dec.  20th,  was  that  if  the  citizens  of  the  town  were 
so  much  interested  in  the  improvement  of  the  school  building  in  the  Fre- 
mont District  that  they  are  willing  to  pledge  their  private  credit  in  securing 
money  to  enlarge  the  building  there  is  no  reason  why  they  should  not  do 
so,  pending  an  application  to  the  Legislature  for  specific  authority  to  submit 
the  question  of  additional  bonds  and  additional  tax  to  the  qualified  voters  of 
the  district.  The  act  itself  and  the  submission  of  the  question  to  the  people 
should  recite  this  fact  and  direct  the  application  of  the  proceeds  of  the  bond 
sale,  if  it  was  duly  authorized,  to  the  payment  in  the  first  instance  of  the 
liability  so  assumed  by  the  citizens  of  the  town.  If  these  citizens  of  the 
town  thus  assume  such  liability,  they  should  understand  that  it  would  not 
constitute  a  valid  obligation  against  the  school  district  in  the  absence  of 
appropriate  legislation  and  the  submission  of  the  question  to  the  qualified 
voters  of  the  district  and  their  adoption  of  the  same  at  an  election  properly 
held  under  the  special  act. 

Yours  very  truly,  Frank  Nash, 

Assistant  Attorney-General. 


School  Districts — Reduction  of  Tax  Rate 

January  7,  1920. 
Dr.  E.  C.  Brooks,  State  Supt.  Public  Instruction,  Raleigh,  N.  C. 
My  Dear  Sir:  — 

Section  3  of  the  Six  Months  School  Law,  chap.  102,  Public  Laws  of  1919,  is 
as  follows: 

"The  board  of  county  commissioners  of  any  county  or  any 
other  governing  body  having  authority,  upon  petition  signed  by 
a  majority  of  the  school  committeemen  of  any  local  tax  district 
and  approved  by  the  county. board  of  education,  or  upon  petition 
signed  by  a  majority  of  the  school  committeemen  of  any  specially 
chartered  school  district,  shall  reduce  the  special  tax  levy  in  said 
local  tax  district  or  specially  chartered  school  district:  Provided, 
said  reduction  shall  not  be  greater  than  the  increase  in  the  tax 
rate  in  that  particular  district  that  will  result  because  of  the 
operation  of  this  act.  The  county  commissioners  of  any  county, 
upon  petition  of  a  majority  of  the  county  board  of  education, 
shall  reduce  any  special  county  school  tax  levy  that  has  been 
voted  on  the  county:  Provided,  such  reduction  shall  not  be 
greater  than  the  increase  that  will  result  because  of  the  opera- 
tion of  this  act." 

Speaking  generally,  the  time  for  the  levy  of  all  taxes  in  the  various  counties 
in  the  State  is  the  first  Monday  in  June  of  each  year.  Revisal,  section  1318, 
sub-section  25.  The  Six  Months  School  Law  is  evidently  based  upon  the 
assumption  that  the  taxes  provided  therein  shall  be  levied  on  the  first  Mon- 
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day  in  June.  Section  6  of  the  Act  requires  the  county  boards  of  education 
to  present  their  budget  to  the  county  commissioners  on  or  before  the  first 
Monday  in  May  in  each  and  every  year.     It  then  proceeds  as  follows: 

"The  said  tax  shall  be  annually  levied  and  collected  at  the 
same  time  and  in  the  same  manner  as  other  county  taxes  are 
levied  and  collected,  and  the  funds  derived  therefrom,  together 
with  other  school  funds  in  their  hands,  shall  be  apportioned  and 
expended  by  the  county  board  of  education  for  maintaining  one 
or  more  public  schools  in  each  school  district  for  a  term  of  six 
months  in  each  year." 

We  have  heretofore  ruled  that  this  budget  is  to  be  made  by  disregarding 
the  special  taxes  heretofore  voted  in  the  various  school  districts  in  the 
county.  Section  3  seems  to  make  it  mandatory  upon  the  board  of  county 
commissioners  to  reduce  the  special  taxes  in  these  various  local  tax  districts 
if  a  petition  is  presented  to  them  signed  by  a  majority  of  the  school  com- 
mitteemen of  any  such  district,  when  this  petition  is  approved  by  the  county 
board  of  education.  The  tax,  however,  is  to  be  reduced  only  in  the  manner 
provided  in  section  3.  A  special  chartered  school  district  may  require  the 
county  commissioners  to  reduce  its  special  tax  by  presenting  a  petition  to  the 
board  of  county  commissioners  demanding  the  same  even  though  it  is  not 
approved  by  the  county  board  of  education.  The  statute  itself  is  not  definite 
in  fixing  the  time  in  which  these  petitions  shall  be  filed.  It  would  be  very 
much  more  orderly  and  convenient  if  petitions  were  filed  on  or  before  the 
first  Monday  in  June  of  each  year,  that  is,  before  the  taxes  are  levied.  If, 
however,  for  any  reason  there  is  delay  in  filing  the  petition,  it  seems  that 
it  may  be  filed  at  any  time  before  the  tax  list  is  made  out.  If  it  is  filed 
after  the  tax  list  is  made  out,  we  think  the  reasonable  construction  of  the 
act  would  require  that  it  should  apply  only  to  the  tax  list  of  the  ensuing 
year  and  not  at  all  to  the  tax  list  already  made  out  and,  if  not  in  the  hands 
of  the  sheriff,  ready  to  be  placed  in  his  hands. 

Any  other  construction  of  section  3  would,  it  seems,  to  us,  result  in  intol- 
erable confusion.  It  is  the  rule,  general  in  its  application,  that  if  a  right  is 
conferred  upon  one  by  a  statute  without  the  statute  fixing  the  time  within 
which  it  is  to  be  exercised,  it  must  be  exercised  within  a  reasonable  time 
considering  its  character  and  nature  and  the  effect  its  exercise  will  have 
upon  the  orderly  conduct  of  business  and  the  rights  of  others.  We  would 
suggest  that  section  3  be  made  more  definite  in  this  regard  and  that  all  those 
petitions  must  be  filed  on  or  before  the  first  Monday  in  June  of  each  and 
every  year.  It  may  be  that  a  proper  construction  of  the  statute,  as  it  is 
now  written  in  the  light  of  existing  laws  in  regard  to  the  levy  of  taxes,  would 
require  these  petitions  to  be  filed  on  or  before  the  first  Monday  in  June  of 
the  tax  year. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Fund — Apportionately 

July  26,  1920. 
Dr.  E.  C.  Brooks,  gu%)t.  Public  Instruction,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  July  23,  enclosing  one  of  July  21  from  Mr. 
H.  W.  Early,  Supt.  of  Schools  of  Bertie  County: 
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The  question  put  to  this  office  arises  out  of  the  amendment  to  the  Bertie 
County  Salary  Act,  chapter  590,  Public  Local  Laws  of  1913,  by  chapter  175, 
Public  Local  Laws  of  1919. 

It  is  noticeable  that  under  the  original  section  8,  the  excess  arising  from 
the  operation  of  the  salary  act  was  to  be  used  for  general  county  purposes, 
while  the  substitute  section  8  declares  that  this  excess  fund  shall  be  divided 
apportionately  between  the  general  county  fund  and  the  educational  fund  of 
said  county.  Stated  in  this  way,  it  is  not  perfectly  clear  as  to  what  propor- 
tions should  be  used  in  the  division.  We  think,  however,  that  if  the  drafts- 
man of  the  act  had  intended  that  the  fund  should  be  equally  divided  between 
the  funds  described  by  him,  he  would  have  used  the  term  "equally"  instead 
of  the  term  "apportionately."  so  we  have  to  go  further  and  determine  what 
proportion  of  this  fund  should  be  devoted  to  the  educational  fund  of  the 
county  and  what  proportion  to  the  general  county  fund.  The  consideration 
of  this  question  involves  the  definition  of  what  is  the  general  county  fund 
and  the  educational  fund  of  the  county.  The  terms  "general  county  fund" 
have  both  a  legal  and  constitutional  definition.  It  includes  only  those  taxes 
levied  and  raised  for  general  county  purposes  without  any  special  authority 
from  the  Legislature  and  without  any  vote  of  the  people.  In  other  words,  it 
is  a  fund  raised  by  the  county  acting  under  its  general  governmental  author- 
ity and  not  those  which  it  is  specially  authorized  to  raise  for  a  specific  pur- 
pose by  the  Legislature.  Consequently,  in  our  opinion,  the  special  road  tax 
and  special  fund  arising  therefrom  must  not  be  included  in  determining  what 
is  the  general  county  fund  under  chapter  175  above  cited. 

In  our  opinion,  the  educational  fund  of  the  county  is  all  of  the  fund  used 
for  educational  purposes  in  the  county  and  administered  by  the  county  treas- 
urer as  ex  officio  treasurer  of  such  school  fund.  This  includes,  not  only  the 
general  tax  for  school  purposes  levied  by  the  county,  but  any  special  tax  lev- 
ied for  school  purposes  which  goes  into  the  county  treasury  and  also  the  al- 
lotment from  the  state  of  the  state  school  fund  which  also  goes  into  the 
county  treasury  and  is  to  be  used  for  school  purposes  within  the  limits  of  the 
county.  The  excess  fund,  then,  of  the  salary  act  is  to  be  divided  between 
these  two  funds  in  the  proportion  of  the  amount  of  each  of  said  funds  as 
herein  defined. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Tax  Election — Ballot 

July  29,  1920. 
Dr.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  G. 

Dear  Sir: — Referring  to  your  request  for  my  opinion  as  to  the  validity  of 
the  election  recently  held  in  Gray's  Creek  Township,  Cumberland  County,  and 
as  to  whether  or  not  the  ballot  voted  at  such  election,  being  printed  "for  con- 
solidation and  against  consolidation,"  this  embraces  necessarily  and  impliedly 
the  vote  upon  the  question  of  the  tax  submitted  on  both  property  and  poll. 

The  notice  of  the  election  published  in  the  Fayetteville  Observer  adver- 
tised that  the  election  was  called  to  ascertain  the  will  of  the  people  of  the  ter- 
ritory comprising  Gray's  Creek  Township  as  to  whether  there  should  be  lev- 
ied a  special  annual  school  tax  or  not  more  than  30c  on  the  one  hundred 
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dollars  valuation  of  property  and  90c  on  the  poll  and  not  less  than  10c  on 
the  one  hundred  dollars  and  not  less  than  30c  on  the  poll  to  supplement  the 
bonds  apportioned  to  said  district  according  to  the  act  of  the  Legislature  of 
1911. 

It  seems  that  this  township  in  the  county  of  Cumberland  has  been  hereto- 
fore divided  into  several  school  districts  and  that  the  school  districts  did  not 
have  a  uniform  rate  of  special  tax.  Two  of  the  districts  in  the  township 
have  special  taxes  and  three  of  the  districts  have  none. 

The  purpose  of  this  election  was  to  consolidate  all  the  districts  of  the 
township  into  one  district  and  to  levy  uniformly  the  same  rate  of  taxes 
upon  property  and  polls.  The  form  of  the  ballot  is  not  the  form  prescribed 
by  the  general  public  school  law,  but  the  question  involved  was  the  consoli- 
dation of  all  the  districts  of  the  township  into  one  district  and  that  carried 
with  it,  under  the  notice,  the  levying  of  the  special  tax  uniformly  on  property 
and  polls  in  the  township  or  the  consolidated  district.  I  understand  that  the 
returns  of  the  election  are  to  be  made  to  the  county  board  of  commissioners 
on  Monday  next  and  the  said  board  is  to  pass  upon  the  validity  of  the  election 
and  levy  the  tax.  It  would  seem  to  me  not  within  the  province  of  the  com- 
missioners to  pass  upon  the  question  whether  the  form  of  the  ballot  was  suf- 
ficient in  law,  but  that  it  is  their  duty  to  declare  the  result  of  the  election, 
and  if  a  majority  of  the  qualified  voters  of  the  township  be  favorable  to  the 
proposition,  then  to  levy  the  tax  within  the  minimum  and  maximum  and 
leave  it  to  some  property  owners  in  the  district,  who  may  desire  it  to  contest 
in  the  courts  the  validity  of  the  tax  levy. 

To  determine  the  effect  of  the  election  upon  this  question  would  be  beyond 
the  scope  of  the  power  of  the  board  of  county  commissioners.  As  to  the  ques- 
tion of  issuing  of  bonds  for  school  buildings  in  the  consolidated  district,  this 
must  be  determined,  in  my  opinion,  upon  separate  election  to  be  hereafter 
called  in  accordance  with  the  provisions  of  the  law. 

Yours,  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Fund — Swamp  Lands 

July  30,  1920. 
Dr.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 

Dear  Sir: — The  Constitution,  Art.  IX,  sec.  4,  having  devoted  the  net  pro- 
ceeds of  all  sales  of  swamp  lands  belonging  to  the  State  to  educational  pur- 
poses, you  inquire  whether  or  not  the  salt  marshes  on  and  about  the  sounds 
in  the  eastern  part  of  the  State  are  to  be  included  in  these  swamp  lands. 
The  terms  "marsh  lands"  and  "swamp  lands,"  according  to  the  dictionary,  are 
synonomous.  In  local  signification,  in  various  parts  of  the  State,  there  may 
have  grown  up  a  distinction,  i.  e.,  in  one  locality  a  marsh  signifying  a  salt 
meadow,  while  a  swamp  signifies  land  covered  by  the  ordinary  fresh  water. 
The  Legislature,  however,  in  defining  swamp  lands  which  are  to  be  the  prop- 
erty of  the  State  Board  of  Education,  intends  to  include  in  that  definition  all 
lands  which  are  so  covered  by  water  as  to  be  unfit  for  cultivation  or  use,  ex- 
cept after  draining  or  dyking,  whether  they  are  salt  or  fresh,  whether  they 
are  caused  by  the  tides  or  by  overflow  from  highlands.  Sec.  1695  of  the 
Revisal  contains  this  definition: 
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"The  words  'marsh  and  swamp  land'  wherever  employed  in  this 
chapter,  and  the  words  'swamp  lands'  employed  in  the  statutes 
creating  the  literary  fund  and  literary  board  of  North  Carolina 
and  the  State  Board  of  Education  of  North  Carolina,  or  in  any 
act  in  relation  thereto,  shall  be  construed  to  include  all  those 
lands  which  have  been  or  may  now  be  known  and  called  "swamp" 
or  'marsh'  lands,  'pocosin  bray,'  'briary  bray'  and  'savanna,'  and 
all  lands  which  may  be  covered  by  the  waters  of  any  lake  or 
pond." 

The  Legislature  there  seems  to  have  intended  to  forestall  any  objection 
which  might  be  raised  to  the  term  "swamp  lands,"  because  they  did  not  lo- 
cally describe  a  particular  body  of  land  covered  by  water,  either  permanently 
or  periodically.  We  cannot  find  among  the  decisions  of  the  Supreme  Court 
in  this  State  any  decision  which  draws  a  distinction  between  marsh  lands 
and  swamp  lands,  so  as  to  deny  the  title  of  the  board  of  education  to  the 
former  while  they  admit  its  title  to  the  latter.  Sections  1693  and  1694  also 
tend  to  relieve  the  question  of  any  doubt.  In  each  of  these  sections  the  land 
is  described  as  marsh  or  swamp  lands.  Knowing  that  the  State  of  New  Jer- 
sey had  legislated  in  regard  to  salt  marshes  and  meadows  on  its  coast,  we 
referred  to  some  of  the  statutes  of  that  State  and  they  all  speak  of  the  land 
to  be  reclaimed  "as  the  marsh,  swamp,  or  meadow  ground  secured  from  the 
overflow  of  the  tide  by  the  aforesaid  dams  or  works."  This,  of  course,  shows 
that  the  term  "swamp"  or  "marsh"  is  equally  applicable  to  these  salt  marshes 
there. 

Yours,  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  THE  TAX  COMMISSION 


Corporations — Stock  Tax — Deductions — Power  of  Legislature 

June  2,   1919. 
Corporation  Commission,  Raleigh,  N.  C.         •       . 

Gentlemen: — I  have  your  favor  of  the  31st  of  May  enclosing  letter  from 
Messrs.  Cansler  &  Cansler,  of  Charlotte,  N.  C,  in  reference  to  the  construc- 
tion of  the  following  part  of  section  43  of  the  Machinery  Act  of  1919.  Part 
of  this  section  is  as  follows: 

"Every  such  corporation  may  also  show  a  deduction  from  the 
total  amount  of  its  capital  stock,  surplus  and  undivided  profits, 
the  total  amount  of  its  actual  investment  in  bonds  of  this  State 
and  of  the  United  States,  of  the  Federal  Farm  Loan  Bank  and 
bonds  of  Joint-Stock  Land  Bank  which  have  been  held  as  a 
continuing  investment  by  such  corporation  for  a  period  of  not 
less  than  three  months  prior  to  the  day  on  which  such  report 
is  required  by  law  to  be  made,  except  the  bonds  of  the  'Victory' 
loan  issue  may  be  deducted  if  held  by  them  not  later  than  April 
20th,  1919." 

Under  our  system  of  taxing  corporations,  the  State  taxes  all  of  their  per- 
sonal and  real  property  in  the  same  manner  that  it  taxes  the  property  of 
individuals.  In  arriving  at  the  property  subject  to  taxation,  the  State  does 
not  tax  either  the  investments  in  U.  S.  bonds,  State  of  North  Carolina  bonds, 
bonds  of  Federal  Loan  Bank  or  the  Joint-Stock  Land  Bank,  as  property 
held  by  a  corporation  or  by  an  individual.  Such  investments  are  exempt 
from  taxation.  The  State,  however,  in  addition  to  direct  taxation  upon  the 
property  levies  a  tax  upon  the  capital  stock,  which  is  known  as  the  capital 
stock  tax.  This  valuation  is  arrived  at,  generally  speaking,  by  ascertaining 
the  value,  actual  or  market,  of  the  capital  stock  composed  of  its  shares  of  the 
stock.  From  this  is  deducted  the  aggregate  value  of  all  its  real  and  personal 
property  listed  for  taxation.  The  difference  is  put  down  as  the  taxable  capi- 
tal stock. 

Under  certain  statutes  of  the  State,  the  investments  in  bonds  of  the  State 
are  deducted  or  excluded  in  ascertaining  the  value  of  this  taxable  capital 
stock.  The  Act  of  1919  extended  this  deduction  from  the  taxable  capital  stock 
to  investments  of  bonds  of  the  United  States,  of  Federal  Farm  Loan  and 
Joint-Stock  Land  Banks,  but  the  Legislature  annexed  a  condition  to  these 
deductions,  towit:  that  the  bonds  should  be  owned  by  the  corporation  for  not 
less  than  three  months  prior  to  the  day  on  which  such  report  is  required, 
and  further  extended  the  exemption  to  "Victory"  bonds,  provided  they  were 
owned  on  the  20th  of  April.  You  will  recall  that  when  the  validity  of  the  Act 
of  the  Legislature  extended  the  deduction  to  investments  in  State  bonds 
came  before  the  Supreme  Court  in  Pullen  v.  The  Corporation  Commission, 
152,  N.  C,  548,  Chief  Justice  Clark  and  Judge  Hoke  dissented  from  the  deci- 
sion of  the  Court  sustaining  the  power  of  the  Legislature  to  extend  this 
exemption  to  State  bonds.  The  majority  of  the  Court,  however,  held  the  act 
a  constitutional  exercise  of  power  by  the  Legislature.  You  will  also  recall 
that  in  the  case  of  Commissioners  v.  Blackwell  Durham  Tobacco  Co.,  116  N. 
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C,  441,  the  Court  held  that  in  ascertaining  the  taxable  capital  stock  of  the 
corporation,  it  was  competent  to  include  in  it  property  owned  by  the  corpora- 
tion outside  of  the  State  of  North  Carolina. 

So,  I  conclude  that  it  was  within  the  power  of  the  Legislature  not  to  ex- 
tend this  principle  of  deduction  of  property  from  the  taxable  capital  stock 
of  the  corporation  unless  the  bonds  were  held  in  good  faith  for  three  months 
prior  to  the  time  the  report  to  the  corporation  is  required  by  law  to  be  made, 
which  report  the  Corporation  Commission  uses  in  ascertaining  the  taxable 
capital  stock  of  the  corporation.  In  imposing  this  condition  the  State  does 
not  tax  the  bonds  themselves,  but  as  I  have  stated,  under  the  Federal  Act  and 
under  the  State  Act,  such  bonds  are  free  from  taxation  in  the  hands  of  the 
corporation  or  in  the  hands  of  an  individual. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Income  Tax — State — Deduction  of  Federal  Payment 

July  21,  1919. 
Mr.  W.  T.  Lee,  Chairman,  Corporation  Commission,  Raleigh,  N.  C. 

My  Dear  Sir: — Some  days  ago  Mr.  J.  W.  Cannon,  of  Concord,  N.  C,  came 
to  see  me  from  your  office  with  regard  to  his  right  to  deduct  from  his  income 
the  amount  of  tax  paid  by  him  to  the  United  States  and  if  he  should  pay  to 
the  State  of  North  Carolina  income  tax  on  this  reduced  amount.  He  referred 
me  to  a  case,  American  Printing  Company  v.  Commonwealth  of  Massachusetts, 
decided  October  29,  1918,  and  reported  in  120  N.  E.  Rep.  686.  I  have  carefully 
read  the  opinion  of  the  Supreme  Court  of  Massachusetts  in  the  above  case 
and  it  has  no  application  to  the  claim  of  Mr.  Cannon.  The  Massachusetts 
statute  deals  only  with  the  income  to  be  paid  to  the  State  of  Massachusetts 
by  corporations. 

I  quote  below  the  statute  and  extracts  from  the  opinion  of  the  Court  and 
I  think  it  will  be  manifest  to  you  that  the  statute  has  no  application: 

The  statute  of  Massachusetts  (1918  C.  255  par.  1)  provides  that  "Every 
corporation  incorporated  under  the  laws  of  this  commonwealth  and  doing 
business  for  profit  shall  pay  a  tax  to  the  commonwealth  computed  upon  the 
net  income  for  its  fiscal  or  calendar  year  next  preceding,  as  hereinafter  pro- 
vided, upon  which  income  such  corporation  is  required  to  pay  a  tax  to  the 
U.  S."  The  statute  required  that  every  such  corporation  shall  render  to  the 
tax  commissioners,  "A  true  copy  of  the  last  return  made  to  the  collector  of 
internal  revenue  of  the  annual  net  income  .  .  .  and  .  .  .  such 
other  information  as  may  be  requested  by  the  United  States  Treasury  Depart- 
ment for  the  purpose  of  ascertaining  the  total  amount  of  the  net  income 
taxable  under  the  United  States  Income  Tax  Act;  the  net  income  of  such 
corporation  after  making  the  deductions  authorized."  The  controversy  in  the 
above  case,  as  stated  by  the  court,  relates  to  the  true  meaning  of  the  words, 
"Upon  which  income  such  corporation  is  required  to  pay  a  tax  to  the  United 
States."  The  Act  of  Congress  in  force  October  3,  1917,  paragraph  29,  pro- 
vided: "That  in  assessing  income  tax  the  net  income  embraced  in  the  return 
shall  also  be  credited  with  the  amount  of  any  excess  profits  tax  imposed  by 
act  of  Congress  and  assessed  for  the  same  calendar  or  fiscal  year."  "There- 
fore," says  the  Court,  "it  is  indubitable  that  a  corporation  which  is  liable  for 
a  war  excess  profits  tax  is  not  'required  to  pay  a  tax  to  the  United  States' 
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upon  the  amount  of  that  war  excess  profits  tax,  even  though  as  a  step 
toward  reaching  the  final  result  that  amount  may  be  included  in  the  'net 
income'  as  shown  on  the  return  and  as  abstractly  defined  in  the  Acts  of 
Congress.  That  definition  is  still  applicable  under  the  Massachusetts  act  to 
the  net  income  of  such  corporations  as  do  not  pay  to  the  United  States  any 
war  excess  profits  tax,  because  such  corporations  are  required  to  pay  a  tax 
upon  the  whole  of  that  net  income  to  the  United  States.  But  it  is  not  appli- 
cable to  such  corporations  as  do  pay  such  excess  profits  tax,  because  such 
excess  profits  tax  is  first  deducted  from  the  net  income  before  any  tax  what- 
ever is  paid  to  the  United  States.  The  conclusion  of  the  Court  is  thus  stated: 
"The  purpose  of  the  act  is  unequivocal.  Its  effect  is  to  subject  to  the  income 
tax  there  to  be  assessed  only  that  portion  of  the  net  income  of  a  corporation 
within  its  terms  upn  which  the  United  States  under  its  laws  actually  requires 
a  tax  to  be  paid  to  it." 

I  am  sending  a  copy  of  this  letter  to  Mr.  J.  W.  Cannon,  Concord,  N.  C. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — Merchants — Gifts   as   Inducement    to   Purchase 

August  2,  1919. 
State  Tax  Commission,  Raleigh,  N.  C. 

•Gentlemen: — In  reply  to  yours  of  July  31st. 

You  ask  a  ruling  of  this  office  as  to  whether  or  not  Trent  &  Trent,  Reids- 
ville,  N.  C,  are  liable  for  a  license  tax  under  either  section  51  of  the  Revenue 
Act  of  1915  or  section  75  of  said  act,  upon  the  following  statement  of  facts: 

It  seems  that  Trent  &  Trent  are  general  merchants  and  have  made  an  ar- 
rangement with  Garner  Carter  Co.,  Inc.,  of  Chattanooga,  Tennessee,  by  which 
the  latter  company  supplies  them  with  certain  coupons  and  profit-sharing 
certificates.  To  each  and  every  purchaser  of  goods  from  Trent  &  Trent,  that 
firm  furnishes  a  premium  catalogue  of  the  Chattanooga  concern  which 
describes  and  illustrates  the  premiums  to  be  given  by  it  for  the  profit-sharing 
certificates.  In  this  catalogue  are  blank  spaces  on  which  these  certificates 
are  to  be  pasted.  When  the  book  or  catalogue  has  its  blank  spaces  filled  with 
these  certificates,  the  customer  of  Trent  &  Trent  forwards  his  book  to  the 
Chattanooga  concern,  at  the  same  time  selecting  the  premium  or  premiums 
desired  by  him,  thereupon  the  goods  so  selected  are  forwarded  to  him  from 
Chattanooga  without  any  further  payment  by  the  purchaser.  It  does  not 
appear  what  the  contract  of  Trent  &  Trent  and  the  Garner  Carter  Co.  is, 
but  it  does  appear  that  Trent  &  Trent  use  these  coupons,  certificates  and 
premium  catalogue  in  the  ordinary  conduct  of  their  business,  charging  the 
customer  who  receives  them  no  more  than  the  ordinary  selling  price  of  their 
goods. 

In  our  opinion  there  is  no  element  of  interstate  commerce  in  this  transac- 
tion. The  question  is  confined  to  the  liability  of  Trent  &  Trent,  local  mer- 
chants, to  pay  the  license  tax,  either  of  a  gift  enterprise  as  defined  in  section 
51  or  for  that  of  delivering  trading  stamps  under  section  75. 

The  scheme  is  plainly  not  a  gift  enterprise  as  ordinarily  defined.  That  is 
a  scheme  for  the  division  and  distribution  of  certain  articles  of  property,  to 
be  determined  by  chance  among  those  who  have  taken  shares  in  the  scheme. 
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Winston  v.  Beeson,  135  N.  C,  271.  The  definition,  however,  of  the  statute, 
is  broader  than  this,  or  at  any  rate,  it  includes  in  it  more  than  the  technical 
gift  enterprise,  its  words  being:  "On  any  gift  enterprise  or  any  person  or 
establishment  offering  any  article  for  sale  and  proposing  to  present  pur- 
chasers with  any  gift  or  prize  as  an  inducement  to  purchase."  We  think 
these  coupons,  certificates  and  books  come  within  the  terms  of  the  statute 
"gift  or  prize,"  when  used  as  Trent  &  Trent  use  them  and  consequently  that 
they  are  liable  for  the  tax  of  that  section. 

Section  75  has  no  application  to  Trent  &  Trent.  It  would  apply  to  Garner 
Carter  Co.,  if  they  were  resident  in  the  State,  but  as  they  are  non-resident 
and  the  State  laws  have  no  extra  territorial  effect,  it  does  not  apply  to  them 
also. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Statute — Departmental  Construction 

August  12,  1919. 
State  Tax  Commission,  Raleigh,  N.  C. 

Gentlemen: — Mr.  Lee  came  in  to  see  me  this  morning  and  I  had  a  con- 
ference with  him  and  Mr.  Thompson,  representing  the  Tax  Commission,  as 
to  whether  or  not  the  three  amusements  now  exhibited  by  Mr.  Lee  and  having 
been  exhibited  by  him  in  this  State  for  several  years  is  to  be  classified  and 
taxed  as  a  carnival  under  section  29  of  the  Revenue  Act  of  1919  or  under 
section  53  of  that  Act. 

I  am  informed  by  Mr.  Thompson  that  Mr.  Lee's  three  amusements,  ferris 
wheel,  merry-go-round  and  shooting  game,  have  been  uniformly  taxed  under 
section  53  and  this  construction  of  that  act  has  been  the  construction  of 
your  commission  for  several  years.  In  my  opinion  the  construction  which 
you  have  heretofore  placed  upon  this  act,  and  it  having  been  acted  upon  for 
several  years,  should  be  adhered  to  as  the  Legislature  has  not  seen  proper 
to  change  the  phraseology  of  the  section.  Adopting  therefore  this  section, 
the  sheriff  of  Pitt  County  should  return  to  Mr.  Lee  the  difference  between  the 
tax  collected  by  him  under  section  29  and  the  tax  he  should  have  paid  under 
section  53. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — Merchants — Gifts    as    Inducement   to   Purchase 

October  6,    1919. 
State  Tax  Commission,  Raleigh,  N.  C. 

Attention  Mr.  Thompson,  Raleigh,  N.  C. 

We  have  considered  the  letter  of  The  Cudahy  Packing  Company  to  you, 
carefully.  This  company  has  two  schemes  to  introduce  their  goods.  One 
provides  that  with  an  order  of  a  certain  amount  of  goods  a  retailer  gets  so 
many  packages  free.  The  other  scheme  they  give  the  free  packages  and  also 
if  the  retailer  desires  it  they  forward  him  the  same  number  of  coupons  as 
they  have  sent  him  free  packages.  The  retailer  can  then  mail  the  coupons 
out  to  a  select  list  of  his  customers  and  when  they  present  the  coupons  they 
are  entitled  to  receive  a  package  of  the  production,  free. 
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The  Legislature,  in  section  51  of  the  Revenue  Act  of  1919,  seems  to  intend 
to  tax  that  merchant  who  gives  some  prize  to  induce  people  to  deal  with  him, 
either  because  this  plan  may  be  fraudulently  used  or  that  it  is  essentially  an 
unfair  method  of  trading.  It  did  not  intend  to  hamper  otherwise  the  mer- 
chant's advertising  of  his  goods.  If  he  chooses  to  do  so,  therefore,  he  may 
provide  himself  with  presents  for  his  customers  which  he  may  present  to  a 
select  number  of  them  without  coming  within  the  words  or  the  spirit  of 
section  51. 

The  first  plan,  then,  of  the  Cudahy  Company  is  not  taxable.  The  second  is 
not  free  from  doubt  and  is  largely  dependent  upon  the  method  adopted  by 
the  retailer  in  selecting  the  customers  to  whom  he  will  make  gifts.  So  you 
will  see  that  that  question  cannot  be  ruled  upon  definitely  without  additional 
facts. 

As  you  will  recall  in  our  letter  of  August  2nd  to  you,  we  held  that  section 
75  and  section  51  have  no  application  to  a  non-resident  corporation  or  person. 

We  return  herewith  the  letter  of  The  Cudahy  Packing  Company. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Corporation — Foreign — Exemption  of  Stock— Resident  Shares 

October  17,  1919. 
State  Tax  Commission,  Raleigh,  N.  G. 
Attention  Mr.  Thompson,  Raleigh,  N.  C. 

You  ask  the  construction  of  this  office  of  the  last  paragraph  of  section  4  of 
the  Revenue  Act  of  1919.     That  paragraph  is  as  follows: 

"Nor  shall  any  individual  stockholder  of  any  foreign  corpora- 
tion be  required  to  list  or  pay  taxes  on  any  share  of  its  capital 
stock  if  two-thirds  in  value  of  its  entire  property  is  situated 
and  taxed  in  the  State  of  North  Carolina,  or  if  such  corporation 
has  tangible  assets  within  this  State  assessed  for  taxation  at  a 
value  exceeding  the  par  value  of  the  total  stock  owned  by  citizens 
of  this  State,  and  the  said  corporation  pays  franchise  tax  on  its 
entire  issued  and  outstanding  capital  stock  at  the  same  rate  as 
paid  by  domestic  corporations." 

It  should  be  noticed  in  the  first  instance  that  the  clause  "or  if  such  cor- 
poration has  tangible  assets  within  this  State  assessed  for  taxation  at  a  value 
exceeding  the  par  value  of  the  total  stock  owned  by  citizens  of  this  State" 
was  not  in  the  same  section  of  the  Revenue  Act  of  1917,  but  was  incorporated 
therein  by  the  General  Assembly  of  1919.  That  clause  is  separated  from  what 
precedes  it  by  a  comma  and  it  is  also  separated  from  that  that  follows  it  by 
a  comma.  This  punctuation  is  really  a  controlling  circumstance  in  our  con- 
struction of  the  Act.  In  our  opinion,  then,  an  andividual  resident  stock- 
holder of  a  foreign  corporation  is  required  to  list  and  pay  taxes  on  any  and 
all  shares  of  such  capital  stock  unless  (1)  two-thirds  the  value  of  the  entire 
property  is  situated  and  taxed  in  the  State  of  North  Carolina,  and  the  said 
corporation  also  pays  franchise  tax  on  its  entire  issued  and  outstanding 
capital  stock  at  the  same  rate  as  paid  by  domestic  corporations:  or  (2)  unless 
such  foreign  corporation  has  tangible  assets  within  this  State  assessed  for 
taxation  at  a  value  exceeding  the  par  value  of  the  total  stock  owned  by  the 


BIENNIAL  REPORT  OF  THE  ATTORNEY-GENERAL  121 

citizens  of  this  State,  and  the  said  corporation  also  pays  franchise  tax  on  its 
entire  issued  and  outstanding  capital  stock  at  the  same  rate  as  paid  by 
domestic  corporations. 

The  amendment  incorporated  in  this  section  by  the  General  Assembly  of 
1919  seems  to  have  been  carefully  considered  and  intelligently  drawn.  We 
must,  therefore,  give  the  proper  effect  to  the  comma  at  the  end  of  this  clause 
and  doing  so  must  construe  the  section  as  we  have  construed  it  above.  If 
this  comma  had  been  absent,  our  construction  would  have  been  otherwise. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Public  Utilities — Municipally  Owned — Corporation  Commission 

January  30,  1920. 
Corporation  Commission,  Raleigh,  N.  C. 
Attention  Mr.  R.  O.  Self:  — 

In  yours  of  January  29th  you  ask  if  section  1,  sub-chapter  3  of  chapter  136, 
Public  Laws  of  1917,  so  enlarges  the  powers  of  the  Corporation  Commission 
as  to  give  it  authority  to  fix  any  and  all  rates  of  a  municipally  owned  water 
company,  as  well  as  those  privately  owned. 

By  chapter  127,  Public  Laws  of  1913,  such  authority  was  excluded  expressly. 
Section  1  of  this  act  reads  as  follows: 

"The  Corporation  Commission  shall  have  such  general  power, 
control  and  supervision  of  all  electric  light,  power,  water  and 
gas  companies  and  corporations,  other  than  such  as  are  munici- 
pally owned  or  conducted,  and  of  all  persons,  companies  and 
corporations,  other  than  municipal  corporations,  now  or  here- 
after engaged  in  the  business  of  furnishing  electricity,  electric 
light,  current  or  power  and  gas,  as  it  now  has  over  railroad  and 
other  corporations  as  set  forth  in  chapter  twenty  of  The  Revisal 
of  one  thousand  nine  hundred  and  five  and  the  acts  supplemental 
and  amendatory  thereof." 

Section  2  authorizes  the  regulations  of  rates. 

Section  1  of  sub-chapter  3  referred  to  above  reads  as  follows: 

"The  Corporation  Commission  shall  have  full  power  and 
authority  to  fix  and  establish  any  and  all  rates  which  any  public- 
service  or  quasi  public-service  corporation  other  than  railroads 
using  steam  as  a  motive  power  shall  charge  or  exact  from  any 
person,  firm  or  corporation  in  any  city  for  the  services  rendered 
or  commodity  furnished." 

Though  it  is  true  that  a  municipal  corporation  operating  water  works  is 
not  exercising  a  strictly  governmental  function,  and  so,  is  liable  for  its  ne- 
glects and  defaults  occasioning  damage,  Terrell  v.  Washington,  158  N.  C,  285 
and  Woody  v.  Wilkesboro,  159  N.  C,  353,  and  may  be  compelled  to  serve  all 
its  customers  without  discrimination,  yet  in  another  sense,  in  owning  the 
water  works  and  supplying  its  citizens  with  water,  it  is  incurring  a  necessary 
expense,  Kinston  v.  Trust  Co.,  169  N.  C,  207,  so  the  question  of  issuing  bonds 
for  the  same  need  not  be  submitted  to  the  vote  of  the  people  under  Art.  7, 
sec.  7  of  the  Constitution.  This  puts  the  relationship  of  the  municipality  to 
its  water  works  on  identically  the  same  footing  as  its  relationship  to  its 
streets. 
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Water  companies,  privately  owned,  are  beyond  doubt  public  service  cor- 
porations, Griffi  v.  Water  Company,  122  N.  C,  206.  In  some  of  the  cases  in 
other  States  they  are  called  quasi  public-service  corporations.  As  we  are  in- 
formed that  the  Municipal  Government  Act  and  the  Municipal  Finance  Act 
were  both  drawn  by  a  New  York  lawyer,  the  use  of  the  terms  "public  ser- 
vice" and  "quasi  public-service  corporations"  is  accounted  for  by  that  fact. 
These  terms  were  intended  to  include  all  corporations  which  were  engaged 
in  public  service  under  a  franchise  from  the  State  giving  them  the  power 
of  eminent  domain.  In  all  these  corporations  the  public  has  an  interest,  they 
being  devoted  to  a  public  use  and  the  Legislature  may  control  them  for  the 
public  good,  both  as  to  conduct  of  their  business  and  in  the  regulation  of 
their  rate  of  charges.  We  can  find  no  case  anywhere  which  holds  that  either 
one  of  these  terms  would  include  a  municipal  corporation,  even  though  it  had 
undertaken  itself  this  public  service.  Here,  then,  is  the  Legislature  of  1913 
expressly  excluding  from  the  Corporation  Commission  the  authority  to  regu- 
late rates  of  municipal  corporations  owning  or  conducting  water  companies. 
We  think  if  the  Legislature  had  intended  to  repeal  this  act  in  that  regard 
by  sub-chapter  3  quoted  above,  it  would  have  said  so  distinctly  and  positively. 
Repeals  by  implication  are  not  favored.  Sanatorium  v.  State  Treas.,  173 
N.  C,  810.  On  the  contrary,  all  acts  in  pari  materia,  as  these  two  acts  are, 
must  be  construed  together.  Consequently  the  act  of  1913  is,  in  our  opinion, 
in  full  force  and  effect  except  as  modified  by  sub-chapter  3  above.  We  think 
it  is  not  so  modified  as  to  put  the  control  of  municipally  owned  water  com- 
panies wholly  in  the  power  of  the  Corporation  Commission.  If  the  Legisla- 
ture had  so  intended,  it  seems  to  us  clear  that  they  would  have  stated  this 
purpose  more  positively  and  directly  than  it  has  done.  The  question  is  not 
free  from  difficulty  and  so  should,  in  our  opinion,  be  submitted  to  the  Court 
for  determination.  There  can  be  no  doubt  about  the  constitutional  power  of 
the  Legislature  to  put  municipally  owned  public  utilities  wholly  under  the 
control  of  the  Corporation  Commission.  We  think,  however,  that  this  trans- 
fer of  control  cannot  be  assumed  from  the  use  of  general  words  in  sub-sec- 
tion 3,  when  the  ordinary  significance  of  these  words  does  not  include  mu- 
nicipally owned  public  utilities.  There  is,  of  course,  no  doubt  that  the  courts 
can  compel  equality  of  service,  and  it  may  be  that  when  they  attempt  to  sup- 
ply other  municipalities  with  water,  they  assume  toward  them  a  strictly 
private  relation. 

Yours,  very  truly,  James  S.  Manning, 

Attorney-General. 


Carnivals — Authority  of  Boards  of  County  Commissioners 

May  6,  1920. 
State  Tax  Commission,  Raleigh  N.  C. 
Attention  Mr.  Thompson,  Raleigh,  N.  C. 

In  re:   Carnivals. 

The  Board  of  County  Commissioners  of  the  various  counties  of  the  State 
have  no  general  police  power.  They  can  exercise  only  that  conferred  upon 
them  by  the  Legislature.  Section  29  of  the  Revenue  Act  imposes  a  specific, 
license  tax  on  all  carnival  companies  and  at  its  end  has  this  proviso: 
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"Provided,  that  this  section  does  not  repeal  any  local  act 
prohibiting  the  showing  of  carnivals  or  the  authority  of  the 
board  of  county  commissioners  to  prohibit  such  shows." 

It  is  manifest  that  the  proviso  refers  to  certain  acts  which  prohibit  carni- 
vals in  particular  counties  i.  e.,  chapter  136,  Public  Local  Laws  1919  as  to 
Beaufort  and  New  Hanover  counties;  chapter  305,  Public-Local  Laws  1919 
as  to  Union,  Craven,  Perquimans  and  Richmond  counties;  also  to  an  act 
which  gives  certain  boards  of  county  commissioners  permission  to  refuse  a 
license  to  such  carnival  companies,  chapter  164  Public  Laws  1919.  This  act 
applies  to  the  counties  of  Forsyth,  Pasquotank,  Wilson,  Cabarrus,  Yadkin, 
Haywood,  Iredell,  Scotland,  Anson,  Greene,  Polk,  Madison,  Mitchell,  Pamlico, 
Randolph,  Orange,  Bladen,  Burke,  Nash,  Carteret,  Duplin,  Robeson,  Tyrrell, 
Lee,  Washington,  and  Catawba. 

As  Rockingham  is  not  within  the  provisions  of  any  of  these  acts,  its  board 
of  commissioners  has  no  authority  to  prohibit  the  licensing  of  carnivals  in 
that  county.  Section  89  of  the  Revenue  Act  makes  the  sheriffs  agents  of  the 
State  in  the  collection  of  the  license  taxes  imposed  under  schedule  B.  In 
Rockingham,  then,  the  board  of  county  commissioners  may  not  interfere 
with  the  sheriff  in  issuing  license  to  carnivals. 

We  return  herein  the  letter  of  Sheriff  Gardner  and  the  petition  accompany- 
ing it. 

Yours,  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  COMMISSIONER  OF  AGRICULTURE 


County  Commissioners — Tick  Eradication 

January  2,  1919. 
Mr.  W.  A.  Graham,  Commissioner  of  Agriculture,  Raleigh,  N.  G. 

My  Dear  Sir: — Yours  of  December  31,  1918,  enclosing  letter  from  the 
County  Commissioner  of  Pasquotank  County  of  December  20,  is  received: 

You  desire  my  opinion  as  to  whether  or  not  county  commissioners  have 
the  right  to  make  an  appropriation  to  aid  the  State  and  National  Government 
in  the  eradication  of  cattle  tick,  which  I  understand  is  the  source  of  splenic 
or  Spanish  fever  in  cattle.  Section  3944  (3)  Pell's  Revisal,  authorizes  the 
Commissioner  of  Agriculture  by  and  with  the  consent  of  the  Board  of 
Agriculture  to  quarantine  infectious  animals  and  to  regulate  the  transporta- 
tion of  stock  in  this  State  or  from  one  section  of  it  to  another  and  to  co- 
operate with  the*  United  States  Department  of  Agriculture  in  establishing  and 
maintaining  cattle  districts  of  quarantine  lines  to  prevent  the  infection  of 
cattle  splenic  or  Spanish  fever.  In  view  of  the  power  conferred  upon  the 
Board  of  Agriculture  by  this  section  which  recognizes  the  eontageous  charac- 
ter of  splenic  or  Spanish  fever  and  its  injury  to  cattle,  I  think  it  is  clear 
that  the  Board  of  County  Commissioners  of  any  county  may  co-operate  with 
the  State  Board  of  Agriculture  and  the  U.  S.  Department  of  Agriculture  to 
the  extent  of  making  such  appropriation  as  the  Board  of  County  Commis- 
sioners may  deem  reasonable  to  eradicate  the  cattle  tick  and  thus  prevent 
the  cattle  of  the  country  from  becoming  infected  with  splenic  or  Spanish 
fever.  If  the  tick  is  not  eradicated  in  the  county,  it  is  clearly  competent 
for  the  Board  of  Agriculture  to  prevent  the  transportation  of  the  cattle  of 
that  county  to  another  county  and  to  establish  a  quarantine  district.  The 
same  power  exists  under  Federal  statute  in  the  department  of  agriculture 
of  the  United  States  to  prevent  the  transportation  of  cattle  from  such  counties 
beyond  the  borders  of  such  state.  In  view,  therefore,  of  the  clear  loss  of 
cattle  by  this  fever  and  of  the  restrictions  within  the  power  of  the  State  and 
federal  boards  to  impose  upon  the  movement  of  cattle  in  and  from  these 
cattle  tick  infested  districts,  I  think,  gives  ample  justification  and  authority 
to  the  board  of  county  commissioners  to  take  part  in  and  contribute  to  the 
cost  of  such  eradication. 

I  think  it  well  for  you  to  prepare  an  amendment  to  the  present  laws  govern- 
ing the  dipping  or  spraying  of  cattle  as  the  means  of  eradicating  the  tick. 
I  doubt  exceedingly  if  the  present  laws  give  you  the  power  that  your  board 
ought  to  have,  certainly  to  remove  friction  with  the  people  in  your  attempts 
to  eradicate  the  cattle  tick. 

I  return  herein  letter  from  the  County  Commissioner  of  Pasquotank  County. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Uniform  Warehouse  Receipts  Act 

March  21,  1919. 
Hox.  W.  A.  Graham,  Commissioner  of  Agriculture,  Raleigh,  N.  C. 

Dear  Sir: — In  yours  of  March  20th,  you  ask  whether  in  our  opinion  section 
20  of  the  Cotton  Warehouse  Act  of  1919  repeals  chapter  37  of  the  Public 
Laws  1917  or  affects  it  in  any  way.  The  only  effect  the  Cotton  Warehouse 
Law  has  upon  the  Act  of  1917  is  to  substitute  another  plan  for  the  ware- 
housing of  cotton.  A  warehouse  company  organized  and  conducting  its  busi- 
ness under  the  act  of  1917  may  continue  to  receive  cotton  for  storage  just 
as  it  may  receive  other  products  or  goods  without  any  hindrances  from  the 
Cotton  Warehouse  Act  of  1919. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Statewide  Dog  Law — Metal  Tags 

March  27,  1919 
Hon.  W.  A.  Graham,  Commissioner  of  Agriculture,  Raleigh,  N.  C. 

Dear  Sir: — In  yours  of  March  26th,  you  ask  whether  the  Commissioner  of 
Agriculture  has  to  furnish  the  metal  tags  of  section  2%  of  the  Dog  Daw  of 
1919,  to  the  sheriffs  of  the  various  counties,  free  of  cost  to  those  counties? 

It  is  not  possible  to  answer  this  question  satisfactorily  to  you  or  to  this 
office.  It  is  one  of  those  obscure  problems,  whose  solution  depends  upon 
the  intention  of  the  Legislature,  when  that  intention  is  not  indicated  clearly 
anywhere  on  the  face  of  this  Act.  It  seems  the  tags  were  not  to  be  paid  for 
from  the  proceeds  of  the  tax,  for  specific  provision  is  made  in  section  6  for 
the  payment  of  list  takers  from  such  proceeds;  this  indicating  that  the 
Legislature  advertently  refused  to  burden  the  proceeds  of  the  tax  with  the 
cost  of  the  tags.  The  subject  being  in  their  minds  they  confined  it  to  only 
one  object.  As,  however,  the  act  itself  is  a  police  and  not  a  revenue  measure, 
with  its  main  intent,  the  protection  of  valuable  animals,  (sheep,  etc.)  and 
fowls  from  the  attacks  of  vagrant  dogs,  and,  as  the  tags  can  be  purchased 
cheaper  by  wholesale  than  by  retail  by  the  State,  at  large,  rather  than  single 
counties,  the  Legislature  imposed  upon  the  Commissioner  of  Agriculture  the 
duty  to  keep  on  hand  at  all  times  a  supply  of  tags  to  be  furnished  the 
sheriffs  of  the  several  counties.     The  following  provision  was  then  added: 

"Provided,  that  the  county  commissioners  of  each  county  shall, 
by  order  duly  made  in  regular  session,  make  an  order  determin- 
ing whether  the  collar  and  tag  shall  be  applied  to  that  county." 

The  more  reasonable  construction  of  this,  we  think,  is  that  the  commis- 
sioners of  the  various  counties  were  given  this  discretion,  because  the  bur- 
den of  paying  for  these  tags  would  otherwise  be  placed  upon  the  counties, 
and  the  commissioners  therefore  should  determine  in  each  case  whether  they 
would  assume  such  burden  or  not.  The  Commissioner  of  Agriculture, 
therefore,  should  purchase  tags  only  for  those  counties  whose  Board  of  Com- 
missioners should  undertake  to  repay  the  cost  of  the  tags  furnished  to  their 
counties. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Building  Commission — Agricultural  Building 

April  5,  1919. 
Major  W.  A.  Graham,  Commissioner  of  Agriculture,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  the  4th  instant. 

You  ask,  is  it  not  the  duty  of  the  Building  Commission  under  the  Acts  of 
1919  to  have  the  old  building  removed  and  the  location  prepared  for  the 
new  building,  or  is  the  Department  of  Agriculture  required  to  do  so? 

Construing  H.  B.  131,  S.  B.  998:  "An  Act  to  provide  for  the  erection  of  a 
suitable  building  by  the  Building  Commission  for  the  Board  of  Agriculture," 
in  connection  with  H.  B.  1410,  S.  B.  1357,  'An  Act  to  authorize  the  State 
Treasurer  to  borrow  money  ...  to  erect  a  building  for  the  Agricul- 
tural Department"  it  seems  clear  that  the  whole  work  is  under  the  super- 
vision and  control  of  the  Building  Commission,  and  that  the  cost,  not  only 
of  the  erection  of  the  building,  but  of  the  preparation  of  its  site  for  the 
building,  is  to  come  out  of  the  $250,000  appropriated  by  the  Legislature. 
Section  1  of  the  first  Act  is  as  follows: 

"That  the  Building  Commission  is  hereby  authorized  to  con- 
tract for  and  have  erected  on  the  site  of  the  present  Agricultural 
Building  site  a  building  suitable  for  the  Department  of  Agricul- 
ture and  the  work  it  is  authorized  to  promote.  The  said  Build- 
ing Commission  is  hereby  authorized  to  construct  said  building 
at  such  time  as  they  deem  advisable  at  a  cost  not  to  exceed  twd 
hundred  and  fifty  thousand  dollars  to  be  provided  for  by  this 
General  Assembly." 

There  being  in  the  Act  no  specific  direction  otherwise,  the  words  "have 
erected  on  the  site  of  the  present  Agricultural  Building"  confer  authority 
upon  the  Building  Commission  to  prepare  the  site  for  the  building,  as  well  as 
to  erect  the  building  after  the  site  is  prepared,  with  the  whole  cost  to  be  met 
by  the  appropriation. 

In  answer  to  your  second  question,  in  the  opinion  of  this  office  the  Build- 
ing Commission  has  complete  control  over  all  matters  concerning  the  erec- 
tin  of  the  building. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Cotton  Warehouse  Fund — State  Loans 

June  21,  1920. 
Hon.  W.  A.  Graham,  Commissioner  of  Agriculture,  Raleigh,  N.  C. 

In  re:  Loans  of  the  Cotton  Warehouse  Fund. 

Dear  Sir: — I  am  informed  by  you  and  Dr.  Kilgore  that  there  are  one  or 
more  cotton  warehouses  being  constructed  in  North  Carolina  not  yet  com- 
plete and  the  owners  wish  to  borrow  money  of  the  cotton  warehouse  fund  in 
view  of  the  present  money  stringency,  to  enable  these  owners  to  complete 
the  said  warehouses.  I  am  willing  to  advise  a  loan  not  exceeding  one-half 
the  value  of  the  property  when  the  building  is  completed,  but  in  order  to 
make  the  loan  available,  the  owner  will  have  (1)  to  execute  a  mortgage  upon 
the  property  to  B.  R.  Lacy,  State  Treasurer,  and  to  execute  note  or  notes  of 
the  owner  for  the  amount  of  the  loan  to  the  State  Treasurer;    (2)   that  the 
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owners  will  have  to  state  the  amount  already  expended  upon  the  property; 

(3)  the  condition  of  the  building  now  under  construction  as  to  completion; 

(4)  the  amount  due,  at  the  date  of  the  loan,  for  work  and  material  done 
upon  the  present  structure;  (5)  if  the  building  is  under  a  turn  key  contract, 
then  the  amount  to  be  paid  to  the  contractors  for  its  completion;  (6)  the 
amount  of  the  loan  must  be  deposited  in  some  local  bank  with  the  under- 
standing that  it  is  to  be  used  first,  to  pay  what  is  necessary  to  complete  the 
building,  and  second,  any  excess  to  be  subject  to  check  of  the  owners  as  reim- 
bursement for  moneys  expended  on  the  building  and  property;  (7)  there 
must  be  a  guarantee  that  the  mortgage  to  the  State  Treasurer  will  be,  when 
the  building  is  completed,  in  fact  and  in  truth,  a  first  mortgage  upon  the 
property  and  that  there  shall  be  no  outstanding  lien  superior  to  this  mortgage 
to  the  State  Treasurer. 

With  these  conditions  complied  with  I  see  no  reason  why  the  State  ware- 
house fund  cannot  be  made  available  for  the  purposes  of  the  act,  towit:  the 
erection  of  cotton  warehouses  in  the  State.  The  act  of  the  Legislature  con- 
templates that  the  loan  shall  be  made  upon  the  completed  warehouses,  but 
in  view  of  the  present  stringency  in  the  money  market,  I  think  the  fund 
ought  to  be  used  to  accomplish  what  was  clearly  the  legislative  purpose,  towit, 
to  aid  in  the  building  of  warehouses. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Fertilizers — Statements  on  Sack 

September  30,   1919. 
Hon.  W.  A.  Graham,  Commissioner  of  Agriculture,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  September  27th. 

You  ask:  "Can  goods  which  contain  12  per  cent  of  plant  food  be  registered 
if  they  do  not  state  upon  the  sacks,  which  contain  them,  the  per  cent  of 
available  phosporic  acid?" 

Section  1,  chapter  143,  provides  as  follows: 

"That  all  persons,  companies,  manufacturers,  dealers,  or 
agents,  before  selling  or  offering  for  sale  in  this  State  any  com- 
mercial fertilizer  or  fertilizer  material,  shall  brand  or  attach  to 
each  bag,  barrel,  or  package,  the  brand  name  of  the  fertilizer, 
the  weight  of  the  package,  the  name  and  address  of  the  manu- 
facturer, and  the  guaranteed  analysis  of  the  fertilizer,  giving  the 
valuable  constitutents  of  the  fertilizer  in  minimum  percentages 
only,  and  also  the  sources  of  nitrogen  or  ammonia  and  potash. 
These  items  shall  be  branded  or  printed  on  the  bag  or  package  in 
the  following  order: 
4.  Available  phosphoric  acid per  cent." 

Section  4,  in  part,  provides  as  follows: 

"It  is  further  hereby  provided  that  no  complete  fertilizer,  acid 
phosphate  with  potash  and  phosphate  with  nitrogen,  or  plain 
acid  phosphate,  shall  be  offered  for  sale  in  this  State  which  con- 
-  tains  less  than  twelve  per  cent  of  total  plant  food,  namely,  avail- 
able phosphoric  acid,  nitrogen,  or  potash,  either  singly  or  in 
combination,  except  potash  in  combination  with  lime,  which 
shall  contain  not  less  than  two  per  cent  of  potash." 
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The  prohibition  in  section  1  is  against  selling  or  offering  for  sale,  in  this 
State,  any  commercial  fertilizer  or  fertilizer  material  which  shall  not  be 
branded  or  tagged  in  accordance  with  the  provisions  of  that  section.  Sub- 
section 4  requires  that  the  per  cent  phosphoric  acid  shall  be  stated  on  the 
bag  or  tag. 

The  part  of  section  4  quoted  above  prohibits  the  offering  for  sale  in  this 
State  any  fertilizer  which  contains  less  than  12  per  cent  of  total  plant  food. 
It  will  be  observed  that  the  prohibition  in  section  1  is  fully  as  strong  as  the 
prohibition  in  secton  4.  If  a  fertilizer  manufacturer  then  fails  to  comply 
with  section  1,  in  the  particulars  stated  therein,  his  product  can  no  more  be 
sold  within  the  State,  in  our  opinion,  than  if  he  had  failed  to  comply  with 
the  provisions  of  section  4. 

Yours  very  truly,'  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  INSURANCE  COMMISSIONER 


Blue  Sky  Law — Sale  of  Stock  by  Agent 

January   27,   1919. 
Hon.  J.  R.  Young,  Insurance  Commissioner,  Raleigh,  N.  C. 

Dear  Sir: — Without  reciting  the  facts  fully,  it  is  only  necessary  to  state 

that  sold  to  Lee  in  this  State  stock  in  an  organization  whether  a 

joint  stock  association  or  corporation,  is  not  material,  located  in  Richmond, 

Va.,  and  called  the  Community  Lunch  and  Stores  Co.,  purporting  to 

act  for  said  company  or  organization.     There  was  no  attempt  at  compliance 

on  the  part  of wtih  any  of  the  provisions  of  Revisal,  section  4805,  as 

amended  by  chapter  196,  Public  Laws  of  1911  and  chapter  156  of  Public  Laws 
of  1913.  We  think  he  is  indictable  under  sub-section  (11)  of  the  Act  of 
1913.  See  State  v.  Ayres,  171-831,  the  particular  offense  being  against  sub- 
section (4). 

We  do  not  express  any  opinion  on  the  other  aspects  of  the  case,  as  Lee 
seems  to  have  employed  very  capable  counsel,  who  can,  and  no  doubt  will, 
advise  him  fully. 

We  return  herewith  the  papers  sent  in  with  the  request  for  an  opinion. 
If  Mr.  Brown,  for  any  reason,  has  ceased  to  act  as  attorney  for  Lee,  we 
would  suggest  that  the  whole  case  be  submitted  to  Mr.  J.  E.  Swain,  Asheville, 
who  is  Solicitor  of  the  19th  District,  as  the  contract  for  the  sale  appears  to 
have  been  made  at  Asheville. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Blue  Sky  Law — Federal  Joint  Stock  Land  Bank 

June  19,  1919. 
Hon.  J.  R.  Young,  Insurance  Commssioner,  Raleigh,  N.  G. 

Dear  Sir: — We  have  received  yours  of  June  17th  enclosing  a  letter  from 
Mr.  J.  B.  Finley  to  yourself.  You  wish  to  know  whether  a  joint  stock  land 
bank  to  be  organized  under  section  16  of  chapter  245  of  the  Federal  Act  of 
1916  would  come  under  the  State  Blue  Sky  Law. 

We  think  it  does  not.  Though  Revisal,  section  4805,  requires  any  indi- 
vidual, corporation  or  partnership,  who,  by  agents,  offers  for  sale  or  sells  the 
stocks,  bonds  or  obligations  of  any  foreign  corporation,  whether  organized  or 
to  be  organized  or  being  promoted,  to  be  licensed  by  the  Insurance  Commis- 
sioner, yet  chapter  156,  Public  Laws  1913,  section  1,  applies  only  to  a  corpora- 
tion, etc.,  which  is  to  use  part  of  the  proceeds  of  the  sale  of  stocks,  etc.,  to 
the  payment  of  an  agent  who  is  selling  such  stock.  It  is  plain,  then,  that  the 
Act  of  1913  does  not  apply  to  this  joint  stock  land  bank  as  they  have  not 
employed  and  do  not  intend  to  employ  any  agent  for  the  sale  of  their  stock. 

While  the  term  "foreign"  unquestionably  applies  to  a  corporation  organized 
under  the  laws  of  another  State  and  having  its  residence  in  that  State,  it 
would  not,  in  our  opinion,  apply  to  these  joint  stock  land  banks  which  are 
organized  and  incorporated  by  the  Federal  Government  for  the  purposes  set 
forth  in  the  Federal  Farm  Loan  Act.     Those  purposes,  as  you  are  well  aware, 
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involve  to  some  degree  the  disregard  of  State  lines,  and  each  one  of  these 
banks  is  a  Federal  agency,  and,  as  such,  not  even  taxable  by  the  State  except 
to  the  extent  allowed  by  Congress  itself.  If,  then,  you  are  thoroughly  satis- 
fied that  this  is  an  attempt  in  good  faith  to  organize  this  joint  stock  land 
bank  and  to  secure  stockholders  in  this  State,  under  the  act  above  recited, 
in  our  opinion,  the  Blue  Sky  Law  would  not  apply. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Firemen's  Relief  Fund — Collection  and  Administration 

July   25,   1919. 
Hon.  J.  R.  Young,  Insurance  Commissioner,  Raleigh,  N.  C. 
Dear  Sir:  — 

In  re:  Firemen's  Relief  Fund. 

In  yours  of  July  23rd,  you  put  the  following  questions  to  this  office: 

(.1)  Is  it  or  is  it  not  true  that  before  the  Insurance  Commis- 
sioner can  levy  and  collect  this  tax  for  the  benefit  of  the  firemen 
of  any  city  or  town  that  the  municipality  must  fulfill  not  only 
these  conditions  in  Section  1,  but  also  the  condition  in  Section 
8.  The  three  first  conditions  referring  to  an  organized  Fire 
Department,  a  $1,000  worth  of  fire  apparatus  and  equipment  and 
a  compliance  with  the  fire  prevention  laws.  The  condition  in 
section  8  referring  to  a  return  by  the  city  through  its  clerk  of 
the  data  in  regard  to  its  fire  department  and  apparatus,  etc.,  on 
a  blank  furnished  by  the  Insurance  Commissioner? 

(2)  Is  it  or  is  it  not  true  that  the  funds  collected  must  be  paid 
over  to  the  treasurer  of  the  city  or  town  on  whose  premiums 
the  amount  is  paid  except  as  provided  in  sections  7  and  9? 

(3)  Is  it  or  is  it  not  true  that  the  only  part  of  the  funds  col- 
lected that  can  be  paid  to  the  North  Carolina  State  Firemen's 
Association  is  (a)  5  per  cent  of  the  amount' received  to  be  turned 
over  to  the  State  Fireman's  Association  by  each  department? 
Can  the  Insurance  Commissioner  deduct  and  pay  this  5  per  cent 
direct  to  the  State  Association?  (b)  The  amount  collected 
where  the  board  of  trustees  of  any  city  or  town  benefited  (1) 
neglect  or  fail  to  perform  their  duties,  (2)  willfully  misappro- 
priate the  funds  or  (3)  neglect  or  fail  to  report  at  the  annual 
meeting  of  the  State  Association  and  then  only  when  the  matter 
fails  of  adjustment  for  fifteen  months? 

We  think  these  questions  can  be  fully  answered  by  a  discussion  under  the 
following  head:  (1)  From  what  source  the' fund  is  to  be  derived,  and  how  it 
is  to  be  collected.      (2)   How  the  fund  is  to  be  disposed  of. 

(1)  From  what  source  the  fund  is  to  be  derived,  and  how  it  is  to  be 
collected. 

(a)  The  source  from  which  derived.  Every  fire  insurance  company  doing 
business  in  any  incorporated  town  or  city  in  North  Carolina. 

(b)  Description  of  the  incorporated  town  or  city:  A  town  or  city  that 
has,  or  may  hereafter  have,  a  regular  organized  fire  department  under  the 
control  of  the  governing  body  of  said  town  or  city  and  wliich  has  in  servicaole 
condition  for  fire  duty  ajiparatus  and  equipments  amounting  in  value  ta 
$1,000  or  more,  and  which  enforces  the  fire  laws  to  the  satisfaction  of  the 
Insurance  Commissioner. 
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(c)  How  it  is  ascertained  whether  particular  town  or  city  comes  within 
the  description  of  (b).  The  clerk  shall  on  or  before  October  31st  in  each 
year  make  and  file  with  the  Insurance  Commissioner  his  certificate  stating 
the  existence  of  such  department,  the  number '  of  steam,  hand,  or  other 
engines,  hook  and  ladder  trucks,  and  hose  cart  in  actual  use,  the  number  of 
organized  companies,  and  the  system  of  water  supply  in  use  for  such  depart- 
ment, together  with  such  other  facts  as  such  Insurance  Commissioner  may 
require  on  a  blank  to  be  furnished  by  him.  Section  8,  Firemen's  Relief  Fund 
Act,  Laws  of  1907,  chapter  831.  If  such  report  is  not  made  on  or  before  Octo- 
ber 31st  of  each  year  then  the  city  or  town  failing  to  make  such  report  shall 
be  deemed  to  have  waived  and  relinquished  its  rights  for  such  year  to  the 
appropriation  herein  provided  for. 

(d)  How  the  fund  is  raised:  Each  fire  insurance  company  shall  report  to 
the  Insurance  Commissioner  within  sixty  days  of  December  31st  of  each  year 
all  the  premiums  collected  by  it  within  the  corporate  limits  of  the  city  or 
town  for  the  year  ending  December  31.  Within  seventy-five  days  from  such 
December  31st,  each  fire  insurance  company  shall  pay  over  to  the  Insurance 
Commissioner  fifty  cents  out  of  every  hundred  dollars  of  all  premiums  col- 
lected by  it  on  fire  and  lightning  policies  on  property  within  the  corporate 
limits  during  the  year  ending  December  31st. 

The  Legislature,  it  seems,  in  all  this  was  controlled  by  a  sense  of  the 
justice  in  making  these  companies  contribute  to  the  relief  of  firemen  disabled 
in  an  attempt  to  save  property  in  which  the  companies  were  as  much  inter- 
ested as  the  owners  of  the  property.  In  our  opinion  then,  the  Insurance 
Commissioner  should  not  collect  this  fund  from  companies  which  are  operat- 
ing within  a  town  which  fails  or  neglects  to  make  the  report  required  by 
section  8  of  the  Act.  To  do  this  would  require  these  companies  to  contribute 
to  the  relief  of  firemen  in  other  cities  in  which  they  may  not  have  held 
policies,  or  if  they  did,  and  that  city  made  the  necessary  reports  upon  which 
the  Insurance  Commissioner  should  act,  in  which  they  were  paying  the  fifty 
cents  on  all  policies  within  that  city. 

(2)  How  the  fund  is  to  be  disposed  of:  section  5  of  the  Act  requires  the 
Insurance  Commissioner  to  pay  over  the  fund  so  collected  by  him  to  the 
treasurer  of  each  town  or  city  of  the  class  described  in  section  1  of  the  act. 
The  treasurer  is  to  hold  the  fund  separate  and  distinct  subject  to  the  use 
of  the  Board  of  Trustees  provided  for  in  sections  6  and  7.  We  think  that  the 
Insurance  Commissioner  should  pay  the  whole  of  this  fund  so  ascertained  and 
collected  to  the  particular  town  treasurer  entitled  to  receive  it.  He  is  to  pay 
no  part  of  it  to  the  State  Firemen's  Association  except  under  the  conditions 
specifically  and  definitely  set  out  in  section  7  of  the  Act.  This  is  apparent, 
we  think,  from  the  wording  of  section  9 : 

"For  the  purpose  of  supervision  and  a  guaranty  that  the  pro- 
visions of  this  act  shall  be  honestly  administered  in  a  business- 
like manner,  it  is  provided  that  every  deparment  enjoying  the 
benefits  of  this  law  shall  be  a  member  of  the  North  Carolina  State 
Fireman's  Association,  and  comply  with  its  constitution  and 
by-laws.  And  it  is  further  provided  that  a  sum  not  to  exceeed 
five  per  cent  of  the  g?*oss  proceeds  received  by  each  town  or  city 
from  the  provisions  of  this  act  shall  be  turned  over  to  the  said 
State  Firemen's  Association  for  general  purposes." 
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Without  mentioning  other  reasons  for  our  interpretation  of  this  section, 
it  is  clear  that  the  terms  in  the  section  "received  by  each  town  or  city" 
require  that  the  town  treasurer  should  pay  this  five  per  cent  to  the  State 
Firemen's  Association.  In.  other  words,  under  this  section  and  section  5, 
the  town  treasurer  receives  the  total  fund  and  the  five  per  cent  being  cal- 
culated upon  that,  he  necessarily  must  pay  it  over  to  the  State  Firemen's 
Association. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Building  and  Loan  Associations — Tax  on  Shares 

July  21,   1919. 
Hon.  J.  R.  Young,  Insurance  Commissioner,  RaleigJik  N.  C. 
Dear  Sir:  — 

In  re:    Ten  cents  tax  on  shares  of  stock  in  bioilcling  and  loan 
associations. 

In  reply  to  yours  of  July  19th. 

Section  60  of  the  Revenue  Act  of  1919  provides,  so  far  as  material  to  this 
opinion,  that  the  Insurance  Commissioner  shall  collect  an  annual  privilege 
tax  on  each  share  in  a  building  and  loan  association  issued  and  outstanding 
on  December  31st  of  the  preceding  year.  It  also  provides  that  this  ten  cents 
shall  be  paid  over,  one-third  to  the  State,  one-third  to  the  county  and  one- 
third  to  the  city  or  town  in  which  such  association  is  located.  An  association 
is  located  out  of  the  corporate  limits  of  a  town,  but  in  an  incorporated  school 
district.  Upon  this,  you  put  three  questions  to  this  office:  First,  are  you 
to  collect  only  two-thirds  of  the  tax  and  pay  one-third  to  the  State  and  one- 
third  to  the  county;  or  second,  are  you  to  collect  the  whole  of  the  tax 
and  pay  one-third  to  the  State,  one-third  to  the  county  and  one-third  to  the 
school  district,  or  third,  and  lastly,  are  you  to  collect  the  whole  of  the  tax 
and  pay  one-half  to  the  State  and  one-half  to  the  county. 

In  our  opinion,  the  latter  course  should  be  adopted  for  the  following 
reasons:  (1)  The  main  intent  and  purpose  of  section  60  was  to  levy  a  tax 
of  ten  cents  on  each  share  of  stock  described  therein.  How  the  proceeds 
of  that  tax  should  be  distributed  after  its  collection  was  purely  incidental 
and  secondary  to  the  main  purpose  of  levying  the  tax.  If,  then,  you  should 
collect  only  6%  cents,  you  would  be  subordinating  the  main  purpose  of  the 
statute  to  the  secondary  and  incidental  intent  thereof.  If  the  law  should  be 
construed  in  that  way,  all  that  a  building  and  loan  association  would  have 
to  do  would  be  to  move  its  principal  office  out  of  the  town  or  city  in  which 
it  is  located  and  thus  avoid  one-third  of  the  tax  which  the  Legislature  had 
levied. 

(2)  The  legal  definition  of  a  town  or  city  is  the  same  as  that  in  ordinary 
speech.  It  is  a  municipal  corporation  to  which  has  been  committed  by  the 
State  part  of  its  own  governmental  functions  to  be  exercised  for  local  pur- 
poses. The  Supreme  Court  has  held  that  these  incorporated  school  districts 
are  not  municipal  corporations  under  the  Constitution  and  laws  of  the  State, 
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but  are  simply  quasi  municipal  corporations,  that  is,  for  limited  and  strictly 
denned  purposes.  So,  it  would  be  straining  words  beyond  their  common  or 
legal  signification  to  say  that  these  school  districts  could  be  held  to  be  a 
town  or  city  under  section  60. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Building  and  Loan  Associations — Renewal  of  Charter 

July  21,  1919. 
Hon.  J.  R.  Young,  Insurance  Commissioner,  Raleigh,  N.  C. 
Dear  Sir:  — 

In  re:    Renewal  of  charter  of  a  building  and   loan  association. 

In  reply  to  yours  of  July  19th. 

There  is  no  express  provision  in  Chapter  83  of  Revisal  for  machinery  to 
renew  a  charter  of  a  building  and  loan  association.  Section  3882  is  as  follows: 

"All  of  the  provisions  of  law  relating  to  private  corporations, 
and  particularly  those  enumerated  in  the  chapter  entitled  Cor- 
porations, not  inconsistent  with  this  chapter,  or  with  the  busi- 
ness of  building  and  loan  associations,  shall  be  applicable  to 
building  and  loan  associations." 

There  being  then,  no  express  provision  in  the  building  and  loan  associa- 
tion statute  for  the  renewal  of  a  charter  of  such  association,  we  must,  under 
the  section  quoted  above,  resort  to  the  chapter  relating  to  piivate  corpora- 
tions for  that  machinery.  Section  1175  of  the  Revisal  requires  that  in  case 
of  renewal  of  the  charter  of  a  private  corporation,  the  procedure  shall  be 
as  provided  in  that  section.  So,  then,  if  a  building  and  loan  association 
desires  to  extend  its  corporate  life  it  must  resort  to  the  machinery  provided 
in  section  1175.  With  this  modification,  however,  that  the  certificate  in  the 
form  therein  provided  shall  be  filed  with  the  clerk  of  the  Superior  Court  of 
the  county  where  the  principal  office  of  the  corporation  is  located,  and  with 
the  Insurance  Commissioner.     Revisal,  section  3880. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Life  Company — Illegal  Increase  of  Stock 

August  14,  1919. 
Hon.  J.  R.  Young,  Insurance  Commissioner.  Raleigh,  N.  C. 

Dear  Sir: — I  return  herein  the  letter  of  Mr.  Lee  J.  Wolfe  and  also  the 
opinion  of  Mr.  S.  L.  Kelly  enclosed  therein. 

In  my  opinion  the  capital  stock  of  the  Union  Central  Life  Insurance 
Company  increased  from  $500,000  to  $2,500,000  was  very  irregular.  Section 
9345  of  the  General  Code  of  Ohio  1910  seems  to  require  that  the  increased 
capital  stock  shall  be  invested  as  required  by  the  preceding  two  sections. 
I  have  not  those  two  sections  before  me,  but  it  seems  in  undertaking  to 
increase  the  capital  stock  of  this  insurance  company,  it  acted  under  these 
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sections.  Certainly  they  cannot  be  construed  to  be  an  investment  of  the 
proceeds  derived  from  an  increase  of  the  capital  stock  when  not  a  cent  is 
paid  for  the  increased  capital  stock,  but  on  the  contrary  the  surplus  of  the 
company  is  simply  reduced  by  such  an  amount.  The  proceeds,  at  which 
this  capital  stock  was  attempted  to  be  increased,  were  so  irregular  that  I  do 
not  think  you  ought  to  recognize  it. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Foreign   Insurance   Company — Interpleader — Forfeiture 

December  18,   1919. 
Hon.  J.  R.  Young,  Insurance  Commissioner.  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  your  letter  of  December  17th,  enclosing  letter 
received  from  the  secretary  and  attorney  of  the  Phoenix  Mutual  Life  Insur- 
ance Company,  together  with  a  copy  of  opinion  of  the  Attorney-General  of 
Indiana,  and  desiring  my  opinion  as  to  whether  or  not  a  foreign  life  insur- 
ance company  can  institute  any  suit  such  as  what  is  designated  by  the 
Attorney-General  of  Indiana  as  an  interpleading  suit  in  the  Federal  Courts, 
concerning  a  policy  of  insurance  issued  by  it  in  this  State. 

Section  4701  or  the  Revisal  of  1915  provides  for  a  revocation  of  license  to 
a  foreign  company: 

"If  any  foreign  insurance  company  shall  apply  to  have  removed 
from  the  Superior  Court  of  any  county  of  this  State  to  the  United 
Statps  Circuit  or  District  Court,  any  action  instituted  against  it, 
or  shall  institute  any  action  at  law  or  suit  in  equity  in  a  United 
States  Court  against  any  citizen  of  this  State,  growing  out  of  or 
in  any  way  connected  with  any  policy  of  insurance  issued  by 
such  company." 

The    same    provision    will    be    found    in    sub-division    3,    section    4747.     In 
view  of  this  provision  of  our  law  I  would  answer  your  question  "No." 
I  return  the  enclosures  which  you  sent. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Blue  Sky  Law — Stock  of  Foreign  Corporation 

February  2,   1920. 
Hon.  J.  R.  Young,  Insurance  Commissioner.  Raleigh,  N.  C. 

Dear  Sir: — D &  M have  been  carrying  an  advertisement  in 

the  News  <G  Ooserver,  offering  three  millions  of  preferred  stock  of  the  Globe 
Shipbuilding  and  Dry  Dock  Company  for  sale  and  you  ask  whether  this 
advertisement  is  within  the  prohibition  of  the  Blue  Sky  Law,  chapter  156, 
Public  Laws  of  1913.  This  depends  upon  whether  or  not  this  company  comes 
within  the  definition  of  the  Blue  Sky  Law  as  contained  in  section  1  of  that 
law,  which  reads  as  follows: 
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"Every  corporation,  company,  co-partnership,  or  association, 
all  of  which  are  in  this  act  termed  company,  organized,  proposed 
to  be  organized,  or  which  shall  hereafter  be  organized  without 
this  State,  whether  incorporated  or  unincorporated,  which  shall 
in  this  State  sell  or  negotiate  for  sale  any  stocks,  bonds,  or 
other  evidences  of  property  or  interest  in  itself  or  any  other 
company,  all  of  which  are  in  this  act  termed  securities,  upon 
which  sale  or  proposed  sale  the  whole  or  any  part  of  the  proceeds 
are  used,  or  to  be  used,  directly  or  indirectly,  for  the  payment 
of  any  commission  or  other  expenses  incidental  to  the  organiza- 
tion or  promotion  of  any  such  company,  shall  be  subject  to  this 
act." 

If  that  company  comes  within  that  description,  then,  of  course,  it  is  clear 
that  the  Blue  Sky  Law  applies  to  it.  All  the  other  sections  and  sub-sections 
of  the  statute  are  carried  back  by  relation  to  this  section,  for  instance 
section  3, 

"No  advertisement,  pamphlet,  circular,  or  other  document  shall 
be  issued,  circulated,  or  delivered  by  such  company  or  its  agent 
within  this  State,  unless  the  same  shall  bear  a  serial  number, 
and  a  copy  thereof  shall  first  have  been  filed  with  the  Insurance 
Commissioner,  nor  after  such  company  has  been  notified  of 
objection  thereto  by  said  officer," 

emphasizes  such,  and  also  section  8,  which  is  as  follows: 

"No  person  shall  transact,  or  offer  to  transact  any  business  in 
this  State  as  agent  for  such  company,  or  transact  or  offer  to 
transact  any  business  described  in  this  act,  unless  such  person 
shall  hold  a  license  issued  by  the  Insurance  Commissioner,  etc." 

Whether  or  not  the  Globe  Shipbuilding  and  Dry  Dock  Company  comes 
within  the  definition  of  section  1,  is,  it  seems  to  us,  a  question  of  fact  to 
be  determined  by  your   department.     If  you   should   so   determine',   then,   it 

necessarily    follows    that    both    it    and    Messrs. & have 

incurred  the  penalty  imposed  by  the  Blue  Sky  Law.     If  it  does  not,  then  they 
have  not  incurred  these  penalties. 

We  return  herein  the  advertisement  sent  us. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Blle   Sky  Law — Foreign   Corporation  Withdrawing 

July  14,   1920. 
Hon.  J.  R.  Young,  Insurance  Commissioner.  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  July  14. 

You  will  observe  that  the  license  issued  by  you  to  an  agent  to  transact 
business  in  the  State  is  made  by  section  8  dependent  upon  the  filing  with 
you  of  a  bond  in  the  sum  of  one  thousand  dollars  with  such  conditions  and 
sureties  as  may  be  required  and  approved  by  you.  One  of  the  conditions 
which  you  required  and  which  has  been  incorporated  in  the  bond  executed 
by  the  above  company  is  that  the  said  agent  has  not  been  guilty  of  fraud 
or  misrepresentation  in  the  sale  of  said  stock,  bonds  or  other  obligations. 
You  state  that  this  company  executed  this  bond  itself  and  deposited  with 
you  certain  securities  to  secure  the  performance  of  the  bond  and  that  the 
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company  having  withdrawn  from  the  State  wishes  also  to  withdraw  these 
securities,  and  you  ask  this  office  what  is  your  power  in  the  premises.  It 
is  manifest  that  if  the  company,  through  its  agent,  ■  did  any  business  at  all 
in  the  State  that  this  bond  is  a  continuing  one  to  secure  each  one  of  the 
purchasers  of  the  stock  or  bonds  from  the  result  of  any  fraud  or  misrep- 
resentation in  the  sale  of  the  same.  Consequently,  the  bond  is  still  an  active 
one,  unless  from  your  investigation  you  are  satisfied  that  there  is  no  neces- 
sity from  the  nature  of  the  business  done  to  protect  the  purchasers.  The 
only  way,  then,  that  these  securities  can  be  withdrawn  is  for  the  company 
to  give  a  bond  with  other  securities  which  is  satisfactory  to  you,  indemnifying 
purchasers  in  case  of  loss.  Of  course  this  general  statement  is  subject  to 
the  limitation  just  set  out,  i.  e.,  that  you  are  not  satisfied  that  it  is  neces- 
sary to  keep  the  bond  alive  to  protect  the  purchaser  within  the  limits  of  the 
State. 

I  return  herein  the  papers  in  the  case. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINION  TO  COMMISSIONER  OF  LABOR  AND  PRINTING 


Financial  Statements — Cost  of  Publication. 

March  13,  1919. 
Hon.  M.  L.  Shipman,  Commissioner  of  Labor  &  Printing,  Raleigh,  N.  C. 

Dear  Sir: — You  ask  our  opinion  upon  the  apparent  conflict  between  the 
McCoin  Act  and  the  Poole  Act  of  the  recent  General  Assembly. 

The  General  Assembly  in  1911,  (Public  Laws  1911,  chap.  123),  required  the 
publication  by  all  governing  or  administrative  bodies  of  limited  territorial 
jurisdiction,  under  grant  of  power  from  the  State,  of  itemized  statements  of 
their  receipts  and  disbursements,  in  some  newspaper,  having  its  place  of  pub- 
lication, or  which  is  of  general  circulation,  in  such  territory.  Unfortunately, 
however,  the  cost  of  publication  was  limited  to  half  cent  per  word.  The 
newspapers  refused  to  make  the  publication  for  compensation  so  inadequate. 
The  General  Assembly  of  1919  dealt  with  this  condition  by  the  enactment  in 
February  of  what  is  known  as  the  McCoin  Act.  That  Act  deals  only  with 
this  subject,  being  entitled  "An  Act  regulating  charges  for  legal  advertising," 
but  it  is  much  broader  than  the  Act  of  1911.  It  regulates  the  charges  for  "all 
advertising  required  by  law  to  be  made  in  the  newspapers  of  the  State."  It 
does  not  refer  to  the  Act  of  1911,  but  it  does  fix  a  standard  for  the  cost  of 
such  advertising,  i.  e.,  "the  local  commercial  rates  of  the  newspaper  selected 
in  each  case,"  and  requires  the  newspaper,  before  it  can  accept  or  print  any 
legal  advertising,  to  file  with  the  Clerk  of  the  Superior  Court  of  the  county 
in  which  it  is  published  a  sworn  statement  of  its  commercial  rate  for  the 
several  classes  of  advertising  carried  by  it.  It  is  clear  that  the  only  effect  the 
McCoin  Act  has  on  the  Act  of  1911  is  to  remove  the  limit  of  the  cost  of  the 
advertising  required  by  the  latter  Act.  To  that  extent,  and  to  that  extent 
only,  the  Act  of  1911  was  modified.  Later  in  the  session,  however,  the  Poole 
Act  was  ratified.  That  is  entitled  "An  Act  to  amend  chapter  123  of  the  Pub- 
lic Laws  of  one  thousand  nine  hundred  and  eleven  relative  to  publication  of 
receipts  and  disbursements  of  public  money,"  and  is  as  follows: 

"That  section  two  of  chapter  one  hundred  and  twenty-three  of 
the  Public  Laws  of  one  thousand  nine  hundred  and  eleven  be 
amended  by  adding  at  the  end  thereof  the  following:  Provided, 
that  in  the  event  no  such  newspaper  as  provided  in  this  section 
will  publish  the  statements  at  the  rate  named  in  this  section,  the 
Board  of  Commissioners  or  other  governing  body  shall  in  their 
discretion  publish  the  statements  by  posting  as  notices  at  the 
courthouse  door  in  said  county  and  at  two  other  public  places 
in  the  said  city,  town  or  district  in  which  said  moneys  are  col- 
lected and  expended." 

All  these  acts  dealing  with  the  same  subject  must  be  construed  together, 
the  later  acts  modifying  the  earlier,  only  where  the  repugnancy  is  clear. 
Particularly  is  this  true  in  construing  acts  enacted  at  the  same  session  of 
the  General  Assembly. 

Applying  this  rule,  and  stating  the  conclusion  broadly,  the  only  effect  of 
the  Poole  Act  upon  the  previously  enacted  McCoin  Act  is  to  give  the  govern- 
ing bodies  of  the  municipalities,  or  quasi  municipalities  so  particularly  de- 
scribed in  the  Act  of  1911,  another  method  of  publishing  their  itemized  state- 
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ments,  in  case  the  newspapers  charge  is  more  than  one-half  cent  a  word.  It 
does  not  prevent  them,  if  they,  in  the  exercise  of  their  discretion  so  deter- 
mine, from  making  a  contract  under  the  McCoin  Act,  though  the  compensa- 
tion may  be  more  than  one-half  cent  a  word. 

Yours,  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  STATE  BOARD  OF  HEALTH 


Teachers — Cost  of  Physical  Examination. 

August  16,  1919. 
Dr.  G.  M.  Cooper,  State  Board  of  Health,  Raleigh,  N.  C. 

Dear  Sir: — Your  letter  of  August  15th  with  reference  to  the  letter  of  W.  R. 
Thompson,  County  Superintendent  of  Public  Schools  of  Chatham  County, 
which  we  referred  to  Dr.  Brooks,  is  received. 

This  relates  to  the  requirement  of  the  law  as  to  the  physical  examination 
of  public  school  teachers  and  the  cost  of  such  examination.  The  law  seems 
to  require  that  these  physical  examinations  of  public  school  teachers  should 
be  made  free  of  charge  to  the  teachers.  It  therefore  rests  upon  the  county 
board  of  education  to  see  that  the  county  health  officer  performs  this  duty 
and  that  the  county  board  of  commissioners  provide  such  compensation  as 
may  be  agreed  upon  by  the  health  officer  of  the  county  and  the  county  com- 
missioners for  the  service.  As  I  recall,  it  is  the  duty  of  the  county  commis- 
sioners to  make  provision  for  the  health  officer  whether  the  county  has  en- 
gaged a  health  officer  for  all  his  time  or  for  only  a  part  of  his  time,  and  as 
the  examination  of  the  public  school  teachers  is  a  matter  which  concerns  the 
county  board  of  education,  I  think  it  is  its  duty  to  see  to  it  that  the  teachers 
are  examined  physically  and  that  this  examination  is  free  of  charge  to  the 
teachers. 

It  may  be  that  Dr.  Millikin,  of  Chatham  County,  is  doing  more  work  for 
his  salary  than  ought  to  be  required,  but  I  think  this  is  a  matter  for  adjust- 
ment between  him  and  the  board  of  county  commissioners  at  the  instance 
of  the  county  board  of  education. 

Yours,  very  truly,  James  S.  Manning, 

Attorney-General. 


Sanitary  Privies — Uniform  Type  of 

August  23,  1919. 
State  Board  of  Health.  Sanitary  Privy  Department,  Raleigh,  N.  G. 

Gentlemen: — In  the  administration  of  chapter  71  of  the  Public  Laws  1919 
doubts  as  to  the  authority  of  various  municipalities  to  adopt  a  uniform  privy 
system  for  their  corporation  have  been  expressed  to  you,  and  you  have  re- 
quested a  ruling  from  this  office  upon  that  question. 

After  consideration  and  an  investigation  of  the  decisions  we  have  come  to 
the  conclusion  that  they  have  this  authority.  An  ordinance  of  this  kind 
would  be  in  aid  of  the  Sanitary  Privy  Law,  referred  to  above,  if  the  type 
adopted  was  one  recommended  by  the  State  Board  of  Health,  and  so  is  fully 
within  the  competency  of  these  municipalities. 

Nor,  in  our  opinion,  would  such  ordinance  destroy  any  private  right,  which 
is  within  the  protection  of  the  State  or  Federal  Constitutions.  So  use  your 
own  as  not  to  injure  your  neighbor  is  a  universal  rule  of  justice  which  con- 
trols all  community  life,  and  no  court  has  ever  failed  to  administer  it  for  the 
benefit  of  the  community,  when  that  so-called  private  right  conflicts  with  the 
public  welfare  or  the  public  health.  Ratchforcl  v.  Gastonia,  177  N.  C,  375.  It 
may  be  that  the  adoption  of  a  uniform  type  and  the  requirement  of  its  use 
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will  work  a  hardship'  in  a  particular  case,  but  the  general  good  would  be  pro- 
moted by  the  wholesale  purchase  of  material  and  installation  and  the  dimin- 
ished cost  of  the  disposition  of  the  fcecal  matter  ensuing  from  the  adoption 
of  such  ordinance. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Intoxicating  Liquors — Witch-hazel. 

August  29,  1919. 
Dr.  A.  J.  Warren,  Assistant  State  Health  Officer,  Raleigh,  N.  6. 

In  re:  Witch-hazel  as  an  intoxicating  drink. 

Dear  Sir: — The  statute  which  controls  the  sale  of  such  preparation,  chap- 
ter 35,  Public  Laws  of  1911,  so  far  as  material  to  witch-hazel  and  its  sale 
reads : 

"It  shall  be  unlawful  for  any  person  or  persons,  firm  or 
corporation  to  sell  or  dispose  of,  for  gain,  near-beer,  beerine.  or 
other  spirituous,  vinous,  or  malt  liquors,  or  mixtures  of  any 
kind,  and  under  whatsoever  name  called,  that  shall  contain 
alcohol,  or  cocaine,  or  morphine,  or  other  opium  derivative, 
except  as  herein  provided.  .  .  .  Provided  further,  that  this 
act  shall  not  apply  ...  to  the  sale  of  flavoring  extracts 
or  essences  when  sold  as  such  or  to  the  sale  of  medical  prepara- 
tions manufactured  in  accordance  with  formulas  prescribed  by 
the  United  States  Pharmacopoeia  and  National  Formulary  which 
contain  no  more  alcohol  than  is  necessary  to  extract  the  medical 
properties  of  the  drug  contained  in  such  preparations,  and  no 
more  alcohol  than  is  necessary  to  hold  the  medical  agents  in 
solution,  and  which  are  manufactured  and  sold  as  medicines  and 
not  as  beverages,  or  to  the  sale  of  any  medical  preparation  which 
is  manufactured,  sold,  and  used  as  a  medicine  and  not  as  a 
beverage       ..." 

You  will  observe  from  this  that  there  are  two  conditions  which  permit  the 
sale  of  such  preparations  as  witch-hazel: 

(1)  It  must  have  been  manufactured  in  accordance  to  formulas  prescribed 
by  the  United  States  F.  and  N.  Formula  and  contain  no  more  alcohol  than 
is  necessary  to  extract  the  medical  properties  of  the  material  used  and  no 
more  than  is  necessary  to  hold  such  material  in  solution. 

(2)  Even  if  there  is  a  compliance  with  the  requirements  stated  above,  the 
witch-hazel  must  be  sold  as  a  medicine  and  not  as  a  beverage. 

We  think  that  if  the  manufacturer  of  witch-hazel  complies  with  the  law  as 
stated  herein,  he  could  not  be  held  responsible  for  the  use  of  witch-hazel  as 
a  beverage  by  some  purchaser  from  a  retailer.  The  retail  druggist,  however, 
who  sells  it  as  a  beverage,  or  who  knows  that  a  particular  customer  is  using 
it  as  a  beverage  and  then  sells  it  to  him,  could  be  indicted  and  convicted  un- 
der the  act  of  1911  quoted  above. 

In  the  case  of  the  manufacturer  or  wholesale  dealer  who  knowingly  uses 
more  alcohol  in  the  witch-hazel  than  the  law  permits,  there,  of  course,  Avould 
be  guilt  and  that  guilt  could  be  ascertained  by  a  chemical  examination  of 
his  product. 

We  enclose  letters  from  E.  E.  Dickinson  &  Co. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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School  Children — Physical  Examination  and  Treatment. 

November  20,  1919. 
Dr.  G.  M.  Cooper,  Director  of  Medical  Inspection  of  Schools,  Raleigh,  N.  G. 

Dear  Doctor: — Your  letter  of  November  19th  with  enclosures  is  received. 
You  desire  my  opinion  upon  the  matters  stated  in  the  letter  from  the  Presi- 
dent of  the  North  Carolina  State  Board  of  Health,  as  follows: 

"I  should  appreciate  your  getting  from  the  Attorney-General's 
office  a  construction  on  the  statute  under  which  we  are  con- 
ducting the  clinics  for  tonsils  and  adenoids — a  general  construc- 
tion suggestive  of  the  extent  to  which  the  employees  of  the  Board 
should  go  as  to  endeavoring  to  secure  pay  for  the  operations 
performed  from  the  children  or  their  parents. 

"I  wish  particularly  his  views  as  to  the  advisability  of  en- 
deavoring to  secure  the  attendance  of  school  children  at  these 
clinics  without  regard  to  their  ability  to  secure  or  arrange  for 
$12.50." 

(1)  The  clinics  for  diseased  tonsils  and  adenoids  which  y6u  are  conduct- 
ing are  authorized  by  section  5,  chapter  192,  Public  Daws  of  1919,  ratified  8th 
of  March,  1919,  and  entitled  "An  Act  to  Provide  for  the  Physical  Examina- 
tion and  Treatment  of  the  School  Children  of  the  State  at  Regular  Intervals." 

(2)  The  method  that  you  have  adopted  for  bringing  these  clinics  to  the 
school  children  of  the  State  needing  the  operations  for  diseased  tonsils  and 
adenoids  is  what  is  commonly  known  as  the  Club  Plan.  It  seems  to  me  that 
this  plan  is  the  most  practical  chat  you  could  have  secured  for  accomplish- 
ing the  greatest  good  to  the  greatest  number,  and  of  bringing  these  clinics 
to  the  needy  children  of  the  State.  You  are  thus  enabled  to  employ  thor- 
oughly competent  experts  to  perform  these  operations  and  the  charge  to  each 
parent  able  to  pay  is  reduced  practically  to  the  minimum.  In  addition,'  no 
poor  child  is  humiliated  by  being  advertised  as  a  charity  patient. 

I  note  in  the  Health  Bulletin  for  November,  1919,  the  following:  "The  oper- 
ator does  not  know,  nor  does  any  of  the  assistants  in  the  clinic,  except  the 
nurse  who  arranges  for  the  clinic  and  attends  to  details,  which  children  pay 
the  fee  and  which  do  not."  I  most  heartily  commend  this  spirit  of  thoughtful 
consideration  and  this  arrangement  not  to  wound  the  sensitiveness  of  pov- 
erty. 

I  do  not  understand  that  any  child  whose  condition  requires  the  operation 
for  diseased  tonsils  or  diseased  adenoids  is  denied  access  to  the  clinic  be- 
cause of  its  poverty.  I  see  no  objection  to  those  who  are  able,  financially,  to 
pay  the  small  fee  charged,  to  require  this  to  be  paid,  and  I  think  it  is  in  ac- 
cord with  the  policy  of  the  State  and  will  be  approved  by  the  people  of  the 
State  if  these  clinics  can  be  made  self-sustaining  without  denying  to  the  chil- 
dren of  the  State,  whose  parents  are  unable  to  pay  the  charges,  access  to 
them.  In  the  plan  which  you  have  devised,  I  see  no  danger  of  neglecting 
this  class  of  children  of  the  State.  In  my  opinion,  these  clinics  offer  oppor- 
tunities for  such  splendid  service  to  the  health  and  comfort  of  the  school 
children  of  the  State  that  your  efforts  to  bring  them  about  and  the  methods 
which  you  have  adopted  should  receive  the  heartiest  cooperation,  sympathy 
and  approval  of  all  intelligent  and  right  thinking  people. 

I  have  read  with  the  deepest  interest  the  article  entitled,  Results,  in  the 
Health  Bulletin   and  the   little   pamphlet   containing   your   address    entitled, 
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Club  Operations  for  School  Children,  and  I  sincerely  trust  that  your  clinics 
will  be  carried  to  every  county  in  North  Carolina  and  continue  to  be  carried 
there  as  long  as  the  children  of  the  State  suffer  from  diseased  tonsils  and 
adenoids. 

Yours  Tery  truly,  James  S.  Manning, 

Attorney-General. 


Sanitary  Privy  Act — Construction  of 

December  15,  1919. 
Dr.  W.  S.  Rankin,  Secretary,  State  Board  of  Health,  Sanitary  Department, 
Raleigh,  N.  C. 
Dear  Sir: — Your  request,  accompanied  by  copy  of  a  letter  from  W.  B. 
Rodman,  Mayor  of  Washington,  N.  C,  for  my  construction  of  chapter  71  of 
the  Public  Laws  of  1919,  entitled  "An  Act  to  Prevent  the  Spread  of  Disease 
from  Insanitary  Privies,"  in  tso  far  as  it  may  affect  the  police  power  of  the 
municipal  organizations  of  the  State,  is  received.  I  think  the  following  prop- 
ositions are  clearly  established:  Measures  for  the  protection  of  public  health 
and  the  spread  of  disease  fall  within  the  police  power  of  the  State.  All  such 
power  emanates  from  the  State,  except  where  it  is  affected  by  interstate  acts. 
The  Legislative  department  of  the  State  has  control  over  this  power  and  in 
its  exercise  represents  the  State.  It  can  delegate  this  power  or  a  part  of  this 
power  to  communities  organized  by  it  into  towns  or  cities,  or  it  can  delegate 
this  power  to  other  boards  created  by  it.  Prior  to  the  Act  of  1919  the  exer- 
cise of  the  police  power  in  so  far  as  it  affected  privies  and  toilets  was  dele- 
gated usually  to  the  towns  and  cities  and  to  boards  of  health  outside  of  towns 
and  cities,  but  as  the  Legislature  has  the  power  to  delegate  the  power,  so 
also  it  has  the  right  to  change  the  depository  of  the  power  and  to  withdraw 
it  when  conferred  upon  one  body  and  confer  it  upon  another  body  created  by 
it.  Such,  in  my  opinion,  seems  to  be  the  effect  of  chapter  71,  Act  of  1919. 
That  Act  provides,  in  section  2,  as  follows: 

"No  person  shall  maintain  or  use  a  residence,  located  within 
three  hundred  yards  of  another  residence,  that  is  not  provided 
with  sewerage,  or  with  septic  tanks  approved  by  the  North  Caro- 
lina State  Board  of  Health,  or  with  a  sanitary  privy  which  com- 
plies in  construction  and  maintenance  with  the  requirements  of 
this  act." 

By  section  3  the  Legislature  has  conferred  upon  the  North  Carolina  State 
Board  of  Health,  through  its  officers  and  inspectors,  the  power  to  license  all 
privies  within  three  hundred  yards  of  the  residence  of  any  person  other  than 
that  of  the  owner  or  tenant  thereof,  and  requires  such  officers  and  inspectors 
of  the  State  Board  of  Health  to  examine  from  time  to  time  the  condition  of 
such  privies,  and  when  they  are  found  unsanitary,  to  so  mark  them  and  the 
power  of  supervision  over  the  construction  and  maintenance  is  conferred 
upon  the  State  Board  of  Health  and  its  officers  and  inspectors.  The  act  also 
provides  that  any  person  who  violates  the  provisions  of  the  act  and  the  rules 
and  regulations  of  the  State  Board  of  Health,  shall  be  guilty  of  a  misde- 
meanor, and  be  fined  or  imprisoned.  The  act  also  provides,  in  sec.  16,  as 
follows: 
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"This  act  shall  not  apply  to  any  city  the  population  of  which 
shall  be  in  excess  of  twenty  thousand  according  to  the  latest 
official  estimate  of  the  Bureau  of  the  Census,  if  the  authorities 
of  such  city,  before  October  first,  one  thousand  nine  hundred 
and  nineteen,  shall  officially  request  the  State  Board  of  Health  to 
e::empt  it  from  its  provisions.  This  act  shall  not  apply  to  the 
residences  of  farmers  and  the  homes  of  their  tenants  that  are 
located  more  than  three  hundred  yards  from  residences  that 
come  within  the  meaning  of  this  act." 

It  would  seem,  therefore,  that  the  act  applies  uniformly  throughout  the 
State  to  all  towns,  cities  and  incorporated  villages  having  a  population  of 
less  than  20,000  by  the  last  census  reported  and  to  all  towns  and  cities  over 
20.000  unless  the  governing  authorities  apply  before  the  day  named  in  the 
act  for  exemption  from  its  provisions.  The  act  is  coextensive  in  its  opera- 
tion with  the  limits  of  the  State.  It  applies  to  every  hamlet,  every  town, 
every  village  and  every  city  in  the  State  with  the  exception  above  named, 
and  even  in  those  parts  of  the  county  where  the  residences  are  located  within 
three  hundred  yards  of  each  other.  It  will  thus  be  seen  that  the  Legislature 
by  th's  act  has  conferred  exclusive  police  power  upon  the  subject  of  the  act 
upon  the  State  Board  of  Health  and  charged  it  with  the  duty  of  carrying  out 
its  provisions.  That  the  Legislature  had  the  authority  to  make  this  delega- 
tion of  power,  I  think,  is  free  from  doubt.  In  section  2  of  the  act  the  Legis 
lature  has  given  the  occupant  of  a  residence  one  of  three  options,  either  to 
connect  his  privy  with  a  sewerage,  or  put  in  a  septic  tank,  or  to  put  in  a 
sanitary  privy  such  as  prescribed  by  your  board. 

Suppose  now,  A  lives  in  a  town  within  three  hundred  yards  of  a  neighbor 
and  occupies  his  residence,  and  being  desirous  to  comply  with  the  law,  obtains 
your  regulations  and  puts  in  a  septic  tank,  your  inspector  visits  his  prem- 
ises, approves  the  tank  and  issues  to  the  occupant  of  the  residence  his  license. 
Subsequent  to  this  time  and  while  the  tank  is  being  maintained  in  a  sani- 
tary condition  approved  by  your  inspector,  the  town  installs  a  sewerage  sys- 
tem and  passes  an  ordinance  requiring  Mr.  A  to  connect  his  privy  with  the 
sewerage  system  under  penalty  of  a  fine  or  imprisonment  upon  failure.  Mr. 
A  produces  the  license  by  your  board,  granted  by  its  officer  and  inspector. 
He  has  done  what  the  law  requires  him  to  do.  Can  that  be  unlawful?  Can 
it  be  unlawful  for  him  to  obey  the  law?  Can  the  town  make  unlawful  that 
which  the  Legislature  has  declared  to  be  lawful?  Which  power  is  the  higher, 
the  power  of  the  creator  or  the  power  of  its  creature?  It  seems  to  be  that 
the  answers  to  these  questions  are  clear. 

It  may  be  unwise  that  the  Legislature  did  not  restrict  the  power  of  your 
board  in  towns  and  cities  having  sewerage  systems,  whether  built  in  course 
of  construction  or  in  contemplation  of  being  constructed,  but  it  did  not  do 
so  in  this  act;  that  the  Legislature  had  in  mind  those  towns  that  either  had 
or  might  have  sewerage  systems  is  apparent  from  section  2. 

I  do  not  think  it  falls  within  the  scope  of  the  duties  of  this  office  to  write 
into  an  act  of  the  Legislature  what  the  Legislature  itself  did  not  see  proper 
to  put  therein.  I  can  readily  see  that  inconveniences  may  follow  the  inter- 
ference with  the  exercise  of  police  power  by  the  towns  and  cities  of  the  State 
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who  are  constructing  sewerage  systems  by  withdrawing  from  such  towns  and 
cities  the  right  to  compel  its  residents  to  make  connections  with  the  sewer- 
age systems  such  as  they  had  the  power  to  do  prior  to  1919.  "Ita  est  scripta 
lex."  Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


November  26,  1920. 
Mr.  C.  E.  Millee,  Director,  Bureau  of  Engineering  <£•  Inspection,  Raleigh  N.  C. 

Dear  Sir: — We  have  held  your  letter  of  November  12th  up  in  order  that  we 
might  investigate  the  questions  propounded  to  this  office  fully.  It  is  evident 
that  chapter  62,  Public  Laws  1911,  gives  the  State  Board  of  Health  very  broad 
powers  over  public  water  supplies. 

Taking  up  your  question,  however,  seriatm,  you  ask: 

(1)  Has  the  State  Board  of  Health  the  right  to  adopt  rules 
requiring  reports  from  operators  of  plants  monthly  or  at  such 
intervals  as  it  may  deem  necessary? 

We  answer  this  question  Yes.  Section  24  of  the  above  act  provides  ex- 
pressly as  follows: 

"The  State  Board  of  Health  shall  have  the  general  oversight 
and  care  of  all  inland  waters,  and  shall  from  time  to  time,  as  it 
may  deem  advisable,  cause  examinations  of  said  waters  and  their 
sources  and  surroundings  to  be  made  for  the  purpose  of  ascer- 
taining whether  the  same  are  adapted  for  use  as  water  supplies 
for  drinking  and  other  domestic  purposes  or  are  in  a  condition 
likely  to  impair  the  interests  of  the  public  or  of  persons  lawfully 
using  the  same  or  to  imperil  the  public  health.  For  the  purpose 
aforesaid,  it  may  employ  such  expert  assistants  as  may  be  neces- 
sary. The  said  board  shall  make  such  reasonable  rules  and 
regulations  as  in  its  judgment  may  be  necessary  to  prevent  con- 
tamination and  to  secure  other  purifications  as  may  be  required 
to  safeguard  the  public  health." 

(1)  The  authority  therein  given  is  amply  sufficient  for  the  purpose  set 
out  in  your  question.  It  must  be  always  remembered,  though,  that  the  ad- 
ministration of  such  powers  must  be  reasonable.  The  Board  of  Health  can- 
not, and  we  have  no  idea  that  it  would,  make  rules  so  stringent  as  to  be  op- 
pressive in  their  operation. 

(2)  If  the  character  of  water  to  be  purified  and  the  facilities  provided 
for  accomplishing  the  result  should  indicate  the  necessity  of  daily  bacterio- 
logical and  chemical  analysis  to  be  made  at  the  plant,  could  the  State  Board 
of  Health  require  the  municipality  or  water  company  to  provide  an  operator 
qualified  to  conduct  these  analyses  and  equip  the  plant  with  the  necessary 
facilities? 

As  section  36  of  the  act  in  express  terms  limits  the  authority  of  the  Board 
of  Health  in  regard  to  the  bacteriological  examination  of  water,  we  are 
compelled  to  answer  this  question  No. 

Section  36  requires  these  examinations  to  be  made  monthly. 

(3)  In  the  case  of  plants  with  obsolete  equipment,  insufficient  facilities 
or  equipment  otherwise  faulty  or  out  of  repair,  would  the  department  have 
the  right  to  require  up  to  date  equipment,  sufficient  facilities  for  the  making 
of  prompt  repairs? 
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If  the  condition  of  such  plants  is  such  that  the  purity  of  the  water  is  nec- 
essarily impaired,  we  think  the  hoard  of  health  would  have  the  authority  to 
have  such  repairs  made  as  would  prevent  the  water  supply  from  heing  a 
source  of  danger  to  its  users. 

(4)  In  the  case  of  water  supplies  where  pollution  is  consistently  shown, 
would  the  department  have  the  right  to  require  the  installation  of  the  neces- 
sary sterilization  equipment  to  effectively  sterilize  the  water  and  make  it 
safe  for  public  consumption? 

It  is  clear,  we  think,  that  the  board  of  health  has  authority  under  the  stat- 
ute to  require  installation  of  the  proper  sterilization  equipment. 

(5)  In  the  case  of  plants  installed  before  the  formation  of  the  State  Board 
of  Health  or  in  the  initial  period  of  its  existence  before  it  began  to  exercise 
complete  jurisdiction  over  new  water  supplies  and  sewerage  systems,  would 
the  department  have  the  right  to  require  that  the  plant  be  made  to  conform 
to  the  standards  adopted  by  the  State  Board  of  Health  in  present  practice 
for  the  approval  of  new  water  supplies  and  sewerage  systems? 

We  think  the  answer  to  this  question  should  be  Yes,  if  the  quality  of  the 
water  is  deleteriously  affected  by  the  condition  of  the  plants.  Section  24  ex- 
pressly provides  that  any  provisions  in  any  charters  heretofore  granted  to 
such  persons,  companies  or  municipal  corporations  in  conflict  with  the  pro- 
visions of  this  section  are  hereby  repealed.  The  State  Constitution  itself 
makes  all  charters  granted  to  corporations  subject  to  repeal  or  modification 
without  the  consent  of  the  corporation  or  its  stockholders. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


1(1 


OPINIONS  TO  THE  SUPERINTENDENT  OF  PUBLIC  WELFARE 


Juvenile  Court  Act — City  Courts. 

April  8,  1919. 
Hon.  R.  F.  Beasley,  Raleigh,  N,  C. 

Dear  Sir: — You  have  stated  the  following  case  to  this  office  and  ask  our 
opinion  upon  the  same: 

The  City  of  Durham,  according  to  the  census  of  1910,  had  a  population  of 
10,000  or  more.  It  has  a  recorder's  court,  whose  jurisdiction  extends  beyond 
the  corporate  limits  of  the  city.  May  the  city  authorities,  acting  in  con- 
junction with  the  commissioners  of  Durham  County,  if  they  select  the  re- 
corder as  juvenile  court  judge,  confer  jurisdiction  upon  him  under  section 
24  of  the  Juvenile  Court  Act  of  1919  over  the  territory  without  the  limits  of 
the  city  but  within  the  jurisdiction  of  its  recorder's  court? 

We  think  not.  Cities,  under  section  24,  are  required  to  maintain  a  juve- 
nile court,  to  which  is  given  the  powers,  duties,  and  obligations  of  the  Juve- 
nile Court  Act,  to  be  exercised  within  the  territorial  boundaries.  Section  24 
further  provides: 

"It  is  hereby  made  the  duty  of  governing  bodies  of  such  cities 
to  make  provisions  for  such  courts  and  bear  the  expense  thereof, 
either  by  requiring  the  recorder  to  act  as  a  juvenile  judge  or  by 
the  appointment  of  a  separate  judge.  The  governing  bodies  of 
such  cities  shall  also  appoint  one  or  more  assistant  probation 
officers  who  shall  serve  within  its  jurisdiction  under  the  general 
supervision  of  the  chief  probation  officer  of  the  county,  which 
chief  probation  officer  of  the  county  is  hereby  made  the  chief 
probation  officer  of  the  city  court  herein  provided  for.  The 
salary  of  the  chief  juvenile  court  judge  shall  be  fixed  and  paid 
by  the  governing  body  of  the  city  and  such  governing  bodies 
are  hereby  given  authority  to  expend  such  sums  from  the 
public  funds  of  the  city  as  may  be  required  to  carry  this  act 
into  effect. 

"In  case  it  may  appear  to  the  governing  bodies  of  such  cities 
herein  described  that  it  would  be  best  to  allow  the  county  juve- 
nile court  to  transact  the  business  of  the  city,  they  may  make 
such  provisions  and  agreements  with  the  county  commissioners 
for  the  expense  of  the  joint  court  as  may  be  agreed  upon,  and  in 
such  event,  such  a  city  is  hereby  permitted  to  make  such  ar- 
rangement in  lieu  of  establishing  a  city  Juvenile  Court.  But 
in  case  the  county  commissioners  will  not  agree  to  such  ar- 
rangement, then  the  city  must  establish  a  Juvenile  Court,  as 
provided  in  this  section. 

"Any  town  of  five  thousand  population  which  is  not  a  county 
seat,  and  in  which  there  is  a  recorder's  court,  may,  if  deemed 
advisable  and  necessary  by  the  governing  body,  provide  for  the 
conduct  of  a  juvenile  court  within  the  territorial  jurisdiction  of 
such  recorder's  court." 

It  is  apparent  that  there  are  three  plans  which  the  city  may  adopt  in  car- 
rying out  the  provision  of  the  Juvenile  Court  Act.  First,  it  may  require  the 
recorder  to  act  as  juvenile  judge  within  the  territorial  limits  of  the  city. 
Second,  it  may  establish  a  city  juvenile  court,  independent  of  the  recorder's 
court.     Third,  it  can,  by  agreement  with  the  board  of  commissioners  of  Dur- 


BIENNIAL    REPORT    OF    THE    ATTORNEY-GENERAL  147 

ham  County,  allow  the  county  juvenile  court  to  transact  the  business  of  the 
city.  Under  this  construction,  the  recorder,  if  the  duties  of  the  juvenile 
judge  are  conferred  upon  him,  may  exercise  the  functions  of  that  office  only 
within  the  territorial  boundaries  of  the  city,  leaving  the  territory  outside  of 
the  city  over  which  he  exercises  jurisdiction  as  recorder  to  the  county  juve- 
nile court. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 

Juvenile  Court  Act — Time  of  Election  of  Probation  Officer 

May  6,  1919. 
Hon.  R.  P.  Beasley,  Commissioner  of  Public  Welfare,  Raleigh,  N.  C. 

Dear  Sir:- — You  ask  of  this  office  the  construction  of  the  following  statute, 
more  particularly  as  to  the  time  in  which  a  county  superintendent  of  public 
welfare  shall  be  elected: 

"The  county  commissioners  and  county  board  of  education  in 
each  county  shall  in  joint  session,  not  later  than  July  15th,  nine- 
teen hundred  and  nineteen,  appoint  a  County  Superintendent  of 
Public  Welfare,  who  shall  serve  at  the  pleasure  of  said  boards, 
and  whose  salary  shall  be  fixed  and  paid  jointly  from  the  public 
funds  of  said  boards." 

It  is  manifest  that  the  statute  only  fixes  a  time  within  which  said  county 
superintendent  shall  be  elected.  He  may  be  elected  at  any  time  before  July 
15,  1919.  The  duties  of  such  officer  are  set  forth  at  large  in  the  statute. 
They  are  exceedingly  important  duties  and  therefore,  unless  there  is  some 
overwhelming  reason  why  he  should  not  be  elected  at  once,  the  sooner  he 
is  elected  the  better,  both  for  the  usefulness  of  the  act  and  for  the  public 
good.  The  fact  that  the  terms  of  office  of  some  of  the  members  of  the  County 
Board  of  Education  expire  on  July  1,  1919,  does  not,  in  itself,  it  seems  to  us, 
make  it  advisable  under  ordinary  conditions  that  the  election  of  this  officer 
should  be  postponed  until  after  July  1.  There  is  nothing  in  the  law  which 
requires  this  postponement.  If  the  Legislature  had  intended  this  postpone- 
ment, they  should  have  required  it  specifically  in  the  Act  as  they  did  in 
section  4161  of  the  School  Law  in  regard  to  the  employment  of  the  teachers. 

There  is  nothing,  however,  in  the  Act  which  requires  the  election  of  the 
County  Superintendent  of  Public  Welfare  before  July  1,  1919.  It  is,  in  our 
opinion,  an  office  of  such  importance  and  usefulness  that  an  incumbent  thereof 
should  be  elected  as  early  as  possible  in  order  that  he  may  enter  upon  his 
duties  at  once. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Juvenile  Court  Act— Guardians 

July  23,  1919. 
Hon.  R.  F.  Beasley,  Commissioner  of  Public  Welfare,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  July  22: 

Section  17  of  the  Juvenile  Court  Act  has  its  scope  expressly  defined  in  its 
opening  sentence: 

"Whenever   in   the    course   of   a    proceeding    instituted    under 
this  act,  it  shall  appear,  etc." 
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This  manifestly  does  not  apply  to  the  case  of  an  infant  whose  parents  are 
living  and  are  properly  caring  for  it.  If,  however,  there  is  a  sum  of  money 
in  the  hands  of  any  clerk  of  the  court  belonging  to  this  infant  and  it  has  no 
guardian,  that  sum  of  money,  if  it  does  not  exceed  $100,  may  be  turned  over 
to  the  parents  of  the  child,  if  they  are  proper  persons  to  receive  it,  by  the 
clerk  of  the  court,  to  be  by  them  used  and  faithfuly  applied  to  the  sole  benefit 
and  maintenance  of  such  child,  if  indigent  and  needy.  Revisal,  section  924 
as  amended  by  chapter  677  in  the  Laws  of  1909  and  chapter  29  of  the  Public 
Laws  of  1913. 

We  think  the  Juvenile  Court  Act  was  not  intended  to  interfere  with  the 
general  jurisdiction  of  the  clerks  of  the  Superior  Courts  acting  as  such  over 
the  appointment  of  guardians  for  the  estates  of  minor  children. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Juvenile  Court  Act — Age  of  Child. 

August  19,  1919. 
Hon.  R.  F.  Beasley,  Commissioner  of  Public  Welfare,  Raleigh,  N.  C. 

Dear  Sir: — During  the  progress  of  the  Juvenile  Court  Act  (chapter  97, 
Public  Laws  1919),  through  the  houses  of  the  General  Assembly,  it  was 
amended  in  the  House  by  striking  out  the  word  "eighteen"  in  line  three  of 
section  one  of  the  Act  and  substituting  therefor  the  word  "sixteen,"  and  this 
amendment  was  agreed  to  by  the  Senate.  The  effect  of  this  amendment  was 
to  make  section  one  read  as  follows: 

"Section  1.  Jurisdiction  Over  Children.  The  superior  courts 
shall  have  exclusive  original  jurisdiction  of  any  case  of  a  child 
less  than  sixteen  years  of  age  residing  in  or  being  at  this  time 
within  their  respective  distrcts." 

This  amendment  was  not  in  terms  carried  through  the  rest  of  the  act 
where  the  word  "eighteen"  had  been  used  in  designating  the  age  of  a  child  to 
whom  the  statute  was  applicable.  Section  three  with  the  sub-head  "Defini- 
tions" to  it  still  contains  the  following: 

"The  term  'child'  shall  mean  any  minor  less  than  eighteen 
years  of  age.  The  term  'adult'  shall  mean  any  person  eighteen 
years  of  age  or  over." 

You  ask  shoirid  the  amendment  of  section  1  be  construed  as  applying  also 
to  that  part,  of  section  three  quoted  above.  We  think  it  should.  The  failure 
of  the  Legislature  to  make  the  amendment  to  section  three  directly  was 
simple  inadvertence.  The  proper  construction  of  the  act  in  the  light  of  the 
purpose  for  which  it  was  drawn  and  the  intent  of  the  Legislature  to  reduce 
the  age  of  the  child  over  which  the  juvenile  court  should  have  jurisdiction, 
in  our  opinion,  requires  that  the  amendment  should  be  read  into  section 
three  as  well.  This  construction  subordinates  the  incidental  intent  of  the 
Legislature  in  defining  the  terms  of  the  act  to  its  main  intent  in  fixing  the 
age  of  the  child  to  which,  and  to  which  only,  it  was  to  apply.  Any  other 
construction  would  result  in  such  confusion  as  materially  to  interfere  with 
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the  beneficent  purpose  of  the  whole  legislation.  In  its  administration  there 
would  necessarily  be  "confusion  worse  confounded,"  whereas  under  the  con- 
struction which  'we  have  adopted  the  act  could,  in  no  case,  be  made  to  apply 
to  a  child  over  sixteen  years  of  age. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Juvenile  Court  Act — Officers  Fees 

February  21,  1920. 
Hon.  R.  F.  Beasley,  Commissioner  of  Ptiblie  Welfare,  Raleigh,  N.  C. 

Dear  Sir: — You  ask  whether  the  sheriffs  or  other  lawful  officers  of  the 
county  serving  process  issued  from  the  juvenile  court  may  refuse  to  serve 
such  process  because  the  Juvenile  Court  Act,  chapter  97,  Public  Laws  of  1917, 
does  not  specifically  provide  a  fee  or  fees  for  such  service.  We  answer,  No. 
It  has  been  decided  time  and  time  again  in  this  State  that  the  Legislature 
may  impose  additional  duties  on  public  officers  without  providing  any  addi- 
tional compensation.  These  juvenile  courts  are  courts  established  by  the 
above  cited  act  with  well  defined  jurisdiction,  and  so  any  officer  who  refuses 
to  serve  its  process  for  any  reason  renders  himself  amenable  to  punishment 
as  for  contempt.  The  statute  itself,  in  the  concluding  clause  of  section  8, 
provides  as  follows: 

"The  sheriff  or  other  lawful  officer  of  the  county  in  which  the 
action  is  taken  shall  serve  all  papers  as  directed  by  the  court,  but 
the  papers  may  be  served  by  any  person  delegated  by  the  court 
for  that  purpose." 

This  is  a  plain  command  to  the  officers  defined  therein  to  serve  the  process 
of  the  court,  and  being  such,  there  can  be  no  excuse  for  failure  to  obey. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Child  Labor. 

July  19,  1919. 
Mr.  E.  F.  Carter,  State  Child  Welfare  Commission,  Raleigh,  N.  C. 

Dear  Sir:- — You  ask  of  this  office  an  opinion  upon  section  5  or  what  is 
known  as  the  Child  Labor  Law  of  1919.  The  opinion,  not  being  directed  by 
a  specific  question  to  any  particular  part  of  this  section,  must  necessarily  be 
very  general  in  its  terms.  That  section,  so  far  as  material  to  this  discussion, 
is  as  follows: 

"No  child  under  the  age  of  fourteen  years  shall  be  employed, 
or  permitted  to  work,  in  or  about  or  in  connection  with  any 
mill,  factory,  cannery,  workshop,  manufacturing  establishment, 
laundry,  bakery,  mercantile  establishment,  office,  hotel,  restau- 
rant, barber  shop,  bootblack  stand,  public  stable,  garage,  place 
of  amusement,  brick  yard,  lumber  yard,  or  any  messenger  or 
delivery  service,  except  in  cases  and  under  regulations  prescribed 
by  the  commission  hereinafter  created." 

This  statute  is  founded  upon  the  parental  power  of  the  State  and  was  en- 
acted for  the  beneficent  purpose  of  protecting  childhood  from  unnecessary 
labor  of  all  kinds.     It  should,  then,  be  construed  liberally  to  effectuate  the 
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purpose  for  which  it  was  enacted.  Section  5,  though  very  minute  and  careful 
in  designating  the  industries  and  pursuits  from  which  child  labor  is  to  be 
excluded,  is  very  broad  in  its  scope,  including  in  it,  apparently,  all  such  activ- 
ities of  every  kind.  Therefore,  in  order  to  prevent  hardships  in  its  opera- 
tion in  particular  cases,  it  permits  the  State  Child  Welfare  Commission  to 
make  rules  and  regulations  to  govern  exceptional  cases.  The  terms  used  in 
the  act  are  to  be  given  their  ordinary  and  well-known  signification.  In  no 
instance  as  we  interpret  the  act,  particularly  section  5,  is  there  any  legal  and 
technical  definition  of  its  terms  other  than  their  common  ordinary  meaning. 
Section  5  seems  to  have  been  carefully  drawn  with  a  view  to  avoid  as  far  as 
possible  any  necessity  for  resort  to  legal  and  technical  construction  to  as- 
certain its  meaning.  It  necessarily  includes  all  sorts  and  conditions  of  pur- 
suits and  industries  designated  therein.  If  we  should  attempt  to  define  them 
we  would  refer  to  the  dictionaries  and  not  to  law  books.  We  think,  however, 
that  the  exception  which  permits  the  State  Child  Welfare  Commission  to 
make  rules  and  regulations  applies  to  all  the  industries  and  pursuits  named 
in  section  5. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  SUPERINTENDENT  STATE'S  PRISON 


Dangerous  Insane — Second  Commitment 

February  13,  1919. 
Me.  J..R.  Collie,  State's  Prison,  Raleigh  N.  C. 

Dear  Sir: — You  ask  the  advice  of  this  office  upon  this  case: 
B  was  arraigned  under  a  charge  of  murder  in  M  County,  was  adjudged  in- 
sane at  the  time  of  the  arraignment,  and  was  committed  to  the  State  Hos- 
pital for  dangerous  insane  under  Revival,  section  4617.  B,  apparently  being 
restored  to  normal  health  and  sanity,  was  in  August  last  recommitted  for 
trial  to  the  authorities  of  M  County  under  Revisal,  section  4621.  To  the  pres- 
ent time,  so  far  as  we  are  informed,  there  has  been  no  second  arraignment  of 
B  for  trial,  but  it  has  been  reported  to  you  by  the  solicitor  of  the  district  in 
which  M  County  is  situated,  that  B  is  again  violent  and  dangerous.  You  ask 
can  B  be  readmitted  to  the  hospital  for  the  dangerous  insane,  without  fur- 
ther judicial  proceedings  or  formal  commitment? 

There  may  not  be  the  slightest  difficulty  in  proceeding  informally  in  this 
particular  case,  but  to  do  so  would  set  what  might  turn  out  to  be  a  danger- 
out  precedent.  A  person  thus  sent  back  to  the  county  in  which  the  indict- 
ment against  him  was  found  is  placed  in  the  custody  of  the  court,  and  he  is 
subject  to  the  orders  of  the  court.  If  the  solicitor  who,  in  such  cases,  is  in 
effect  the  State,  brings  the  matter  to  the  attention  of  the  court,  at  any  crimi- 
nal term,  no  doubt  that  court  will,  upon  the  motion  of  the  solicitor,  recommit 
B  to  the  hospital  for  criminal  insane  for  further  treatment,  either  with  or 
without  a  formal  verdict,  as  the  court  may  determine.  We  think  it  safer 
that  this  rule  should  be  complied  with  in  all  such  cases. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


TUBERCULOTJS  PRISONERS 

August  22,  1919. 
Mr.  J.  R.  Collie,  Raleigh. 

Dear  Sir: — Chapter  262,  Public  Laws  1917,  is  entitled  "An  Act  to  prevent 
convicts  or  prisoners  of  North  Carolina  from  contracting  tuberculosis,"  and 
the  purpose  of  the  statute  is  well, stated  in  section  2: — such  care  of  tubercu- 
lous prisoners  as  will  prevent  their  communicating  the  disease  to  other  pris- 
oners, and  that  they  may  be  restored  to  health  if  possible.  The  administra- 
tion of  this  law  is  placed  largely  in  the  hands  of  the  State  Board  of  Health: 
every  step  in  the  examination  of  prisoners  for  tuberculosis,  their  transfer, 
the  condition  of  the  place  to  which  they  are  transferred  and  their  treatment, 
are  all  under  the  control  of  that  body. 

Section  1,  however,  of  the  Act  provides  as  to  county  convicts:  "Such  pris- 
oner suffering  with  tuberculosis  shall  be  sent  to  the  State  Farm  within  for- 
ty-eight hours  after  the  physician  in  charge  shall  have  made  a  diagnosis  of 
tuberculosis:'  In  our  opinion  this  diagnosis  of  the  local  physician  justifies 
the  transfer  of  the  prisoner,  whether  that  diagnosis  was  mistaken  or  not,  but 
it  is,  and  could  not  be  under  the  statute  a  final  determination  of  the  ques- 
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tion  of  fact  as  to  the  tuberculous  condition  of  the  prisoner.  When  the  pris- 
oner is  transferred  and  it  develops  that  he  has  no  tuberculosis,  then,  in  our 
opinion,  he  should  be  returned  to  the  county  authorities  that  he  may  serve 
out  his  sentence.  We  construe  the  statute,  in  the  light  of  its  main  intent  to 
protect  other  prisoners  from  contracting  the  disease,  as  leaving  the  final  de- 
termination of  tuberculosis,  or  not,  or  danger  or  not,  to  the  State  Board  of 
Health,  where  there  is  as  here,  a  difference  of  opinion  upon  these  points  be- 
tween the  local  physician  and  the  State's  Prison  physician. 

We  suggest,  therefore,  that  you  submit  to  that  board  the  question  whether 
any  of  these  prisoners  could  be  returned  to  Forsyth  County,  with  safety  to  the 
other  county  prisoners,  and  if  so,  which  ones. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


MISCELLANEOUS  OPINIONS 


Incorporated  Communities — Election  of  Directors 

February  9,  1919. 
Mr.  W.  C.  Crosby,  Executive  Secretary,  Community  Service  Bureau,  Raleigh, 
N.  C. 

Dear  Sir: — A  community  was  organized  under  chapter  128,  Public  Laws 
1917,  and  specified  October  1st  as  the  day  for  its  regular  annual  meeting,  in 
its  petition  for  incorporation.  The  statute  provides  that  at  the  annual  meet- 
ing three  directors  should  be  elected.  Through  a  general  misapprehension 
of  the  time  fixed  for  the  annual  meeting  that  annual  meeting  was  held 
another  day,  but  near  the  proper  time,  and  three  directors  were  elected  at 
that  time.  Was  such  election  void  and  do  the  old  directors  hold  over  in 
consequence?  In  the  absence  of  any  fraud,  the  holding  in  good  faith  of  the 
election  of  the  directors  at  a  mistaken  time,  would  not,  in  our  opinion  so 
invalidate  the  election  as  to  permit  the  old  directors  to  hold  over.  As  to 
private  corporations,  it  is  held  in  New  York  that:  "Provisions  in  statutes 
and  by-laws  requiring  the  election  of  directors  to  be  held  on  a  specified  day 
are  regarded  as  directory,  and  the  election  if  not  held  on  that  day,  may  be 
held  at  a  later  day;  and  the  directors,  then  chosen,  if  there  be  no  other 
irregularity,  or  infirmity  in  their  title,  will  be  directors  de  jure." 

Thompson  in  his  work  on  Corporation,  section  813,  says:  "And,  generally, 
the  fact  that  a  regular  meeting  was  inadvertently  omitted,  will  not  preclude 
the  holding  of  such  meeting  at  a  later  time,  or  invalidate  corporate  acts 
authorized  at  such  subsequent  meeting."  The  same  rule  has  been  applied  in 
Illinois  to  a  municipal  corporation.     People  v.  Fairbury,  21  111.,  149. 

The  writer  of  the  letter  to  you,  however,  has  evidently  misstated  the  time, 
or  he  failed  to  look  at  his  calendar,  for  October  1st,  1918,  was  the  first  Tues- 
day in  that  month. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Rural  Communities — Incorporated — Powers 

August  23,  1919. 
Mr.  W.  C.  Crosby,  Executive  Secretary,  Raleigh.  N.  C. 

Dear  Sir: — We  see  no  reason  to  modify  what  was  said  in  the  letter  from 
this  office  to  you  of  the  date,  January  24,  1918. 

We  understand  the  validity  of  a  tax  levied  in  pursuance  of  and  in  accord- 
ance with  chapter  128,  Public  Laws  1917,  has  been  impeached  in  the  courts. 
Of  course,  if  the  election  was  held  before  the  ratification  of  chapter  202, 
Public  Laws  1919,  that  Act  cannot  aid.  Unfortunately,  it  seems  that  the 
unqualified  repeal  of  the  Act  of  1917  by  the  Act  of  1919,  section  15  of  the 
latter  act,  creates  grave  doubts  as  to  whether,  or  not,  the  authority  to  levy 
the  tax  had  not  been  also  abrogated,  but  we  pass  this  by  as  a  point  uninvesti- 
gated and,  so,  upon  which  no  ruling  is  made. 

These  rural  communities  are  quasi  municipal  corporations  created  for 
special  purposes,  which  are  set  forth  in  full  in  section  6  of  both  Acts.     Some 
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of  these  purposes  are  "necessary  expenses,"  under  the  decisions,  i.  e.,  public 
roads,  public  health,  police  protection,  the  abatement  of  nuisances,  the  care 
of  paupers,  the  regulation  of  vagrancy,  aid  in  enforcing  State  and  national 
laws,  and  the  collection  of  community  taxes.  The  remainder  of  those  pur- 
poses are  not  "necessary  expenses."  In  section  7,  these  communities  have 
the  special  approval  of  the  legislature  to  the  levy  of  a  tax,  not  exceeding  50 
cents  on  the  $100.00  for  any  of  these  purposes,  and  the  method  of  the  levy 
is  set  forth  in  section  8. 

1.  Necessary  expenses.  To  meet  these  the  community  may  levy  in  two 
ways. 

a.  A  majority  of  the  voters,  then  on  the  registration  books  and  present  at 
any  meeting,  may  levy  the  tax,  without  submitting  the  question  of  levy  to 
the  qualified  voters  of  the  community. 

b.  A  majority  of  those  present  at  an  annual  meeting  may  submit  the 
question  of  levying  the  tax  to  a  majority  of  the  qualified  voters  of  the  com- 
munity at  an  election  to  be  held  under  the  provisions  of  the  act,  and  it 
makes  no  difference,  so  far  as  the  validity  of  the  tax  is  concerned,  whether 
the  registration  books  are  opened  for  new  comers  to  register,  or  not. 

2.  Expenses  not  necessary.  As  to  these,  both  acts  are  defective.  No  tax 
can  be  levied  for  such  purpose  without  the  special  approval  of  the  Legislature, 
(this  is  given  here),  and  of  a  majority  of  the  qualified  voters  within  the 
community  to  be  signified  at  an  election  held  for  that  purpose.  A  qualified 
voter  has  been  defined  as  one  having  the  constitutional  qualifications  for  the 
privilege,  who  is  duly  registered  according  to  law  and  has  the  present  right 
to  vote  at  the  election  being  held.  Willliams  v.  Comnvrs.  176  N.  C.  554. 
He  must  have  not  only  the  opportunity  to  vote,  but  also  the  opportunity  to 
register. 

It  may  be  that  the  courts  would  hold  that  a  tax  levied  after  an  election  held 
in  accordance  with  the  provisions  of  this  act,  was  valid,  if  extraneous  evi- 
dence showed  that  the  number  of  those  denied  the  right  to  register  was  so 
small  that  they  might  be  counted  against  the  tax,  and  still  there  would  be  a 
majority  of  the  qualified  voters  in  favor  of  it. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


University — Eligibility  of  Trustees  for  the  Presidency 

June  16,  1919. 
Gentlemen: — I  have  your  request  for  the  opinion  of  this  office  as  to 
whether  or  not  a  present  member  of  the  Board  of  Trustees  of  the  University 
or  one  who  has  been  a  trustee  within  six  months  is  forbidden  by  chapter 
831  of  the  Public  Laws  of  1919  to  be  elected  President  of  the  University. 
That  act  is  as  follows: 

"That  it  shall  be  unlawful  for  any  board  of  directors  or  board 
of  trustees  or  other  governing  body  of  any  of  the  various  State 
institutions  (penal,  charitable  or  otherwise)  to  appoint  or  elect 
any  person  who  may  be  or  has  been  at  any  time  within  six 
months  a  member  of  said  board  of  directors,  board  of  trustees  or 
other  governing  body  to  any  position  in  said  institution,  which 
said  position  may  be  under  the  control  of  said  board  of  directors, 
board  of  trustees  or  other  governing  body." 
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Two  questions  are  presented:  First,  is  the  University  comprehended  within 
the  words  of  this  act?  Second,  is  the  presidency  of  the  University  such 
position  as  falls  within  the  purview  of  the  act? 

(1)  The  only  question  upon  this  point  is  whether  the  words  "penal, 
charitable  or  otherwise"  placed  in  parenthesis  in  the  act  immediately  fol- 
lowing the  words  "of  the  various  State  institutions"  restrict  the  application 
of  the  act  to  penal,  charitable  or  institutions  aejusclen  generis. 

In  Lynch  v.  Murphy,  119  Mo.  163,  the  court  construed  the  words  "or 
otherwise"  in  an  act  to  regulate  the  sale  of  intoxicating  liquor  in  original 
packages  or  otherwise"  to  mean  the  sale  of  intoxicating  liquor  in  any  man- 
ner, whether  in  original  packages  or  not,  and  that  these  words  used  in  the 
title  of  the  act  had  a  more  definite  and  different  meaning  from  the  words 
"or  other  purposes." 

Also  in  State  v.  West,  106  La.,  274,  the  court  construed  the  words  "other- 
wise" as  used  in  the  act  denonucing  punishment  against  whoever  shall  be 
found  guilty  of  attempting  to  rob  from  the  person  cutting,  or  tearing  the 
clothes,  or  thrusting  the  hand  into  the  pockets,  or  "otherwise"  as  including 
all  similar  acts  resorted  to  in  an  attempt  to  rob.  So  in  Nagle  v.  Brown,  37 
Ohio  St.,  7,  the  court  held,  under  a  statute  prohibiting  the  obstructing  or 
incumbering  highways  by  fences,  buildings,  structures,  or  "otherwise,"  that 
these  words  included  incumbering  by  a  felled  tree,  and  in  Black  v.  Delaware 
R..R.  Canal,  24  N.  J.  Equity,  455,  the  court  held  the  words  "or  otherwise" 
in  a  statute  containing  companies  to  consolidate  their  respective  capital 
stocks,  or  to  consolidate  with  any  railroad  or  canal  company  in  this  State, 
"or  otherwise,"  does  not  authorize  a  lease  to  be  made  to  a  corporation.  It 
has  also  been  held  that  the  words  "or  otherwise"  in  law,  when  used  as  a 
general  phrase  following  an  enumeration  of  particulars  are  commonly  inter- 
preted in  a  restricted  sense  as  referring  to  other  matters  as  are  kindred  to 
the  classes  before  mentioned,  and  that  the  phrase  "or  otherwise"  when  fol- 
lowing an  enumeration,  should  receive  an  ejusdem  generis  interpretation. 
New  York  Life  Insurance  Co.  v.  McDearmon,  117  S.  W.,  57  (Mo.).  It  seems 
clear  to  me  that  the  Legislature  has  the  undoubted  power  to  determine  by 
such  an  act  as  chapter  831  of  the  Public  Laws  of  1909  the  policy  for  the 
management  of  the  State  institutions  in  so  far  as  it  is  restricted  to  those  who 
shall  hold  places  or  positions  in  such  institutions.  The  wisdom  of  such 
legislation  is  solely  a  question  for  the  legislative  branch  of  the  government. 
Such  legislation  does  not  contravene  any  section  of  the  Constitution  of  the 
State.  It  seems  to  me  that  this  legislation  applies  to  all  the  institutions 
supported  by  the  State  and  I  think  the  words  "or  otherwise"  were  not  in- 
tended to  restrict  its  application.  I  think  we  should  give  some  significance 
to  the  words  "or  otherwise."  Unless  these  words  were  intended  to  embrace 
educational  institutions  they  would  apparently  be  meaningless  in  this  act. 
If  the  Legislature  had  intended  to  limit  the  application  of  the  act  to  the 
penal  or  charitable  institutions,  it  would  have  expressed  its  meaning  without 
the  use  of  the  word  "otherwise"  and  it  would  have  written  these  words, 
"various  penal  and  charitable  State  institutions."  By  putting  in  the  words 
"or  otherwise"  in  the  parentheses  embracing  penal,  charitable  or  otherwise, 
it  seems  to  me  that  the  legislative  purpose  and  intent  was  to  make  it  plain 
that  all  State  institutions  were  embraced  in  the  act.  I  appreciate  the  force 
of  the  contrary  argument  and  it  is  perhaps  permissible  to  construe  the  act 
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differently  from  the  conclusion  I  have  reached,  but  considering  the  general 
purpose  of  the  act,  I  see  no  reason  why  its  application  should  be  limited  to 
two  classes  of  State  institutions,  nor  is  the  reason  for  such  restriction  clear. 

(2)  Is  the  presidency  of  the  University  a  position  under  the  control  of 
said  board  of  directors,  board  of  trustees,  or  other  governing  body? 

The  term  "position"  as  used  in  the  laws  of  1899,  page  231,  being  an  act 
to  honorably  discharge  soldiers  and  sailors  holding  public  positions,  applies 
to  these  positions  which  are  analagous  to  offices  which  are  distinguished 
from  mere  employment  and  those  which  are  continuous  and  permanent, 
especially  pertaining  to  the  position  assumed  and  not  to  those  which  are 
occasional  or  temporary  or  where  the  services  are  of  a  general  character  such 
as  may  seem  from  time  to  time  be  directed  by  a  superior  act  being  indicated 
by  the  special  nature  of  employment.  McDonald  v.  City  of  Newai'k,  N.  J., 
55-567;  55,  N.  J.  Law  36;  51  N.  J.  Law  240;  61  N.  J.  Law  117. 

The  act  prohibits  the  election  "to  any  position  in  said  institution  which 
said  position  may  be  under  the  control  of  said  board  of  directors,  board  of 
trustees,  or  other  governing  body."  Section  4264  of  the  Revisal  gives  the_ 
power  to  the  board  of  trustees  of  appointing  a  president  of  a  university,  such 
professors,  tutors  and  other  officers  as  to  them  shall  appear  necessary  and 
proper,  whom  they  may  remove  for  misbehavior,  inability,  or  neglect  of  duty, 
and  section  4273  of  the  Revisal  gives  the  trustees  the  power  to  make  such 
rules  and  regulations  for  the  management  of  the  university  as  they  may 
deem  necessary  and  expedient,  not  inconsistent  with  the  Constitution  and 
Laws  of  the  State.  It  seems  to  me  clear  that  the  president,  professors, 
tutors  and  all  other  officers  which  the  board  may  elect  or  appoint  are  under 
the  control  of  the  board  of  trustees.  I  think  the  word  position  as  used  in 
the  act  is  more  comprehensive  than  the  word  officer  or  "office,"  and  embraces 
and  was  intended  to  embrace,  not  only  what  are  called  technically  officers  of 
the  corporation  but  also  those  who  occupy  any  place  of  permanence  in  the 
institutions.  It  does  not,  in  my  opinion,  apply  to  mere  occasional  or  tem- 
porary employees,  as  those  persons  who  hold  occasional  or  temporary  posi- 
tions are  not  usually  under  the  control  of  the  board  of  trustees,  but  are  con- 
trolled by  some  superior  in  the  institution. 

I,  therefore,  have  reached  the  reluctant  conclusion  that  the  act  applies  to 
the  University  of  North  Carolina  and  it  applies  to  the  position  or  office  of 
president  of  that  institution. 

Yours  very  truly,  James  S.  Manning, 


Attorney-General. 


Frank  Nash,  Assistant  Attorney-General. 


Revenue  Act— S.  S.  1920. 

September  11,  1920. 
Dear  Sir: — The  following  stated  shortly  is  our  interpretation  of  section  5, 
Revenue  Act,  S.  S.,  1920: 

(1)  Ordinary  taxes.  In  levying  these,  the  rate  must  be  not  more  than 
sufficient  to  increase  the  net  amount  collected  10%. 

(2)  Outstanding  bonds  issued  before  the  time  of  the  levy  of  taxes  in  1919. 
The  10%  limit  applies  to  the  taxes  levied  to  meet  these  bonds,  but  the  fund 
arising  from  such  levy  must  be  devoted  wholly  to  bond  purposes. 
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(3)  Outstanding  bonds  issued  since  the  time  of  the  1919  levy  of  taxes.  To 
meet  these,  taxes  may  be  levied  not  subject  to  the  10%  limit. 

(4)  Special  taxes  (without  bonds)  authorized  and  voted  since  the  time 
of  the  levy  of  taxes  for  1919.  These  may  be  levied  at  a  rate  which  will  pro- 
duce hot  more  than  10%  in  excess  of  the  amount  which  would  have  been  pro- 
duced by  a  levy  based  on  the  valuation  for  the  year  1919. 

(5)  The  territory  included  in  a  town  or  city  since  the  time  of  the  tax  levy 
in  1919.  The  governing  authorities  taking  the  valuation  of  1920  as  a  basis 
and  confining  it  to  the  original  territory  of  the  town  are  to  levy  a  rate  which 
will  raise  an  amount  10%  greater  than  the  amount  raised  in  1919,  but  this 
rate  is  to  be  levied  on  all  the  territory  of  the  town,  both  new  and  old. 

(6)  Special  school  tax  districts  with  special  taxes  voted  to  run  the  school 
beyond  the  constitutional  term  of  six  months.  If  the  10%  limitation  will  pre- 
vent them  from  having  a  term  in  1920-21  so  long  as  that  in  1919-20,  they  may 
borrow  from  the  State  Treasurer  an  amount  sufficient  to  run  the  term  to  the 
required  period.     A  loan  fund  of  $300,000  is  provided  for  this  purpose. 

(7)  Counties  in  which  the  10%  limitation  will  prevent  the  raising  of  a 
fund  sufficient  to  run  the  public  schools  of  the  county  for  the  full  constitu- 
tional term  of  six. months.  The  board  of  county  commissioners,  under  such 
conditions,  must  levy  such  tax  independent  of  the  10%  limitation  as  will  pro- 
duce a  fund  sufficient  to  run  the  school  for  the  six  months  term. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Financial  Paper  ok  Trade  Journal 


September  18,  1920. 

My  Dear  Sir: — Your  letter  of  the  13th  instant  enclosing  carbon  copy  of  your 
letter  of  the  same  date  to  Colonel  Grimes,  Secretary  of  State,  has  been  re- 
ceived. 

Colonel  Grimes  had  called  my  attention  to  the  phraseology  of  the  amend- 
ment to  the  Municipal  Finance  Act  referred  to  in  your  letter  as  to  the  adver- 
tisement  of  the  sale  of  bonds  in  a  financial  paper  or  trade  journal.  I  am  of 
the  opinion  that  this  omission  occurred  in  the  engrossing  clerk's  office,  but 
the  bill  as  ratified  by  the  presiding  officers  of  the  Senate  and  House  reads  as 
you  have  quoted  it  in  your  letter  to  Colonel  Grimes.  The  words  "or  without" 
do  not  appear  in  the  sentence  from  which  you  quote.  I  told  Colonel  Grimes 
that  the  only  solution  of  the  matter  now  v/as  that  the  advertisement  had  to  be 
in  the  local  paper  and  in  some  paper  in  the  State  in  which  it  was  customary 
to  advertise  municipal  bonds  for  sale,  such  as  the  News  &  Observer,  Greens- 
tor  News,  Charlotte  Observer,  and  perhaps  other  papers  of  general  circula- 
tion throughout  the  State. 

I  know  that  there  is  no  financial  paper  or  trade  journal  with  the  usual 
significance  of  these  words  published  in  the  State,  but  I  am  of  the  opinion 
that  the  requirements  of  the  law  can  be  met  by  publication,  certainly  in  one 
of  the  papers  above  named.  It  is,  of  course,  to  be  regretted  that  in  the  tran- 
scribing of  the  bill  the  omission  should  have  taken  place. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Railroads — Bonus  and  Penalty — Sec.  88 

September  23,  1920. 

Dear  Sir:— In  reply  to  yours  of  September  10th:. 

Though  the  expression  used  in  section  88  of  the  Machinery  Act  of  1919, 
chapter  92,  is  all  taxes,  which  standing  alone  might  be  broad  enough  to  in 
elude  taxes  payable  directly  into  the  State  Treasury,  yet  the  context  neces- 
sarily limits  these  taxes  to  property  taxes  payable  to  the  sheriffs  of  the  va- 
rious counties.  It  does  not  include  privilege  taxes  which  are  likewise  payable 
to  the  sheriff  of  the  county  in  most  instances. 

It  would  make  this  letter  too  long  to  point  out  the  specific  provisions  in 
section  88  which  require  this  construction,  so  we  call  your  attention  to  only 
one.  All  the  bonuses  allowed  by  this  section  are  credited  to  the  sheriff,  and 
all  the  penalties  incurred  are  charged  against  him.  It  is  manifest,  then,  that 
the  main  intent  of  the  act  is  to  secure  prompt  settlement  of  taxpayers  with 
the  sheriff  and  prompt  settlement  by  the  sheriffs  with  the  State.  Under  no 
condition,  then,  would  this  section  be  extended  to  privilege  or  franchise  or 
stock  or  ad  valorem  taxes  paid  directly  to  the  Treasurer  of  the  State. 

The  section  67a  alluded  to  in  the  letter  to  Mr.  Lacy  is  67a  of  the  Machinery 
Act,  chapter  92,  and  not  chapter  90,  and  it  was  so  stated  in  the  letter.  You 
will  find,  as  no  doubt  you  have  done,  that  the  ad  valorem  State  tax  upon  rail- 
roads, which  this  year  is  13%  on  the  $100  of  property,  is  made  payable  direct 
to  the  State  Treasury  by  sections  64  to  67a  of  the  Machinery  Act.  Manifestly, 
then,  neither  the  franchise  tax  provided  by  section  7d,  chapter  1,  Public  Laws 
Special  Session,  nor  the  ad  valorem  tax  payable  to  the  State  by  railroads  are 
allowed  any  bonus  under  section  88,  chapter  92,  Public  Laws  1919.  It  is  dif- 
ferent, however,  with  the  ad  valorem  tax  upon  values  ascertained  by  the  Tax 
Commission  and  certified  by  them  to  the  various  counties  of  the  State.  All 
property  taxes  payable  by  railroads  to  the  various  sheriffs  of  the  counties 
through  which  their  lines  run  are  entitled  to  the  bonus  and  subject  to  the 
penalties  provided  by  section  88. 

Yours,  very  truly,  James  S.  Manning, 

Attorney-General. 


Women  as  Jurors. 

September  29,  1920. 
Dear  Sir: — Our  statute  does  not  require  that  a  juror  should  be  a  voter;  in- 
deed, it  does  not  make  that  at  all  the  condition  of  jury  service.  The  board 
of  county  commissioners  for  the  several  counties,  at  their  regular  meeting 
on  the  first  Monday  of  June,  year  1905,  and  every  two  years  thereafter,  shall 
cause  their  clerks  to  lay  before  them  the  tax  returns  of  the  preceding  year 
for  their  county,  from  which  they  shall  proceed  to  select  the  names  of  all 
such  persons  as  have  paid  all  the  taxes  assessed  against  them  for  the  preced- 
ing year  and  are  of  good  moral  character  and  of  sufficient  intelligence,  etc. 
It  is  evident  then,  that  taxpayers  of  good  moral  character  and  intelligence 
are  the  source  from  which  jurors  are  drawn.  On  the  face  of  this  act,  it  would 
appear  that  women  taxpayers  are  as  eligible  for  jury  service  as  male  tax- 
payers. This  construction  is  not  admissible,  however,  because  the  term  jury 
at  the  time  of  the  enactment  of  this  statute  had  a  known  and  definite  signifi- 
cation, and  so  the  statute  must  be  interpreted  in  the  light  of  this  fact.  That 
definition  is  as  follows:     A  jury  is  a  body  of  men  who  are  sworn  to  declare 
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the  facts  of  the  case  after  they  are  proven  from  the  evidence  placed  before 
them. 

A  jury,  then,  has  from  the  very  beginning  to  the  present  day  been  a  body 
of  men,  but  the  right  of  suffrage  has  had  nothing  to  do  with  their  liability 
to  jury  service.  While  the  19th  Amendment  is  self-executing  in  regard  to 
all  exercise  of  the  privilege  of  voting,  it  is  not  with  reference  to  liability  to 
jury  service.  The  only  way  that  women  could  be  liable  to  such  service  now, 
notwithstanding  the  19th  Amendment,  is  by  act  of  the  Legislature  imposing 
that  liability  upon  them.  In  the  absence  of  such  statute  they  are  no  more 
liable  to  jury  service  now  than  they  would  have  been  prior  to  the  ratifica- 
tion of  that  amendment. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Woman's   Suffrage — Effect  of  19th  Amendment 

October  7,  1920. 

Dear  Sir:— The  popular  impression  seems  to  be  that  the  19th  Amendment 
confers  the  right  to  vote  upon  women.  It  does  not.  It  prohibits  the  States 
from  discriminating  against  women  as  women  in  conferring  the  privilege  of 
voting  upon  its  ^residents.  The  practical  effect  of  this  is  to  strike  out  the 
word  "male"  in  the  State  Constitution  or  state  statutes  where  the  qualifica- 
tions for  voting  are  defined.  It  is  a  necessary  deduction  from  this  under- 
standing of  the  effect  of  the  19th  Amendment  that  the  qualifications  for  the 
exercise  of  suffrage  are  identically  the  same  in  the  case  of  women  that  they 
are  in  the  case  of  men.  Any  proposed  woman  voter,  then,  must  have  resided 
in  the  State  of  North  Carolina  for  two  years,  in  the  county  six  months,  and 
in  the  precinct,  ward  or  other  election  district  in  which  she  offers  to  vote, 
four  months  next  preceding  the  election.  Of  course,  this  four  months  resi- 
dence is  qualified  by  what  is  said  in  the  proviso  of  section  2  of  Article  6  of 
the  State  Constitution.  She  must,  in  addition  to  this,  when  presenting  her- 
self for  registration,  be  able  to  read  and  write  any  section  of  the  Constitu- 
tion in  the  English  language. 

What  is  known  as  the  Grandfather's  clause  expired  by  limitation  on  Decem- 
ber 1,  1908.  The  new  women  voters,  then,  can  not  avail  themselves  of  that 
clause.  The  opinion  expressed  herein  in  regard  to  the  effect  of  the  19th 
Amendment  is  based  upon  decision  of  the  U.  S.  Supreme  Court  interpreting 
the  15th  Amendment,  which  is  similar  in  form  to  the  19th  Amendment. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Nolo  Contendere — Felony  Office 

October  15,  1920. 
Dear  Sir:- — A  was  indicted  for  seduction  of  an  innocent  woman  under  the 
statute.  When  his  trial  came  on  he  tendered  a  plea  of  nolo  contendere,  which 
was  accepted  by  the  court,  and  he  was  fined  $200.00  and  costs.  You  ask  this 
office  whether  or  not  A  is  disqualified  under  the  Constitution  of  the  State  from 
holding  office. 

1.  What  is  the  plea  of  nolo  contendere? 

2  Hawk.  P.  C,  chap.  31,  sec.  3,  defines  it  as  follows: 
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"An  implied  confession  is  where  a  defendant,  in  a  case  not 
capital,  doth  not  directly  own  himself  guilty,  but  in  a  manner 
admits  it  by  yielding  to  the  king's  mercy,  and  desiring  to  submit 
to  a  small  fine;  in  which  case,  if  the  court  think  fit  to  accept 
of  such  submission,  and  make  an  entry  that  the  defendant 
posuit  se  in  gratiam  regis,  without  putting  him  to  a  direct  con- 
fession, or  plea  (which  in  such  cases  seems  to  be  left  to  discre- 
tion), the  defendant  shall  not  be  estopped  to  plead  not  guilty  to 
an  action  for  the  same  fact,  as  he  shall  be  where  the  entry  is 
quod  cognovit  indictamentum." 

Says  Bishop  New  Crim.  Pro.  sec.  802:  "Difference  between  it  and  guilty 
appears  simply  to  be  that  where  the  latter  is  confession,  binding  the  defend- 
ant in  other  proceedings,  the  former,  i.  e.,  nolo  contendere,  has  no  effect  be- 
yond the  particular  case."  Where  such  plea  is  accompanied  by  a  protestation 
of  innocence,  it  is  not  conclusive  upon  the  accused  in  a  civil  action,  nor  will 
it  prevent  him  from  controverting  the  fact  of  guilt."  Wharton  Crim.  Ev., 
p.  1185. 

For  this  he  cites  Com.  v.  Horton,  9  Pick.  (Mass.),  p.  206;  Com.  v.  Tilton, 
8  Met.  (Mass.),  232;  Barker  v.  Almij,  20  R.  I.,  367;  Doughty  v.  Deamoreel,  22 
R.  I.,  158.  In  Com.  v.  Tilton,  supra,  Chief  Justice  Shaw  says:  "The  plea  oi 
nolo  contendere,  like  a  demurrer,  admits  for  the  purposes  of  the  case  all  the 
facts  which  are  well  stated,  out  is  not  to  be  used  as  an  admission  elsewhere.'" 
"The  difference  between  it  and  a  plea  of  guilty  appears  simply  to  be  that 
while  the  latter  is  a  confession  binding  the  defendant  in  other  pro- 
ceedings, the  former  has  no  effect  beyond  the  particular  case."  16  C.  J.,  p. 
404.  The  Supreme  Court  of  Mississippi  in  Chester  v.  The  State,  107  Miss., 
459  (65  So.  510),  held  that  a  plea  of  nolo  contendere  is  only  a  limited  confes- 
sion of  the  charge  and  does  not  amount  to  a  general  confession  of  guilt,  and 
is  not  binding  on  the  defendant  in  another  prosecution,  even  for  the  same 
offense,  and  cannot  be  introduced  against  him.  In  State  v.  LaRose,  52,  Atl.,  943, 
it  was  decided  that  the  respondent's  plea  of  nolo  contendere  to  a  complaint 
charging  the  same  offense  at  the  same  place  on  an  earlier  date  is  not  admis- 
sible in  evidence  against  him.     See,  also,  State  v.  Burnett,  174  N.  C,  796. 

Before  1900  in  North  Carolina,  section  5  of  Article  6  of  the  Constitution, 
among  others,  disqualified  all  persons  who  shall  have  been  convicted  of 
treason,  perjury,  or  any  other  infamous  crime  from  holding  office.  In  State 
v.  Houston.  Chief  Justice  Smith  directed  attention  to  the  fact  that  a  person 
who  came  into  court  and  plead  guilty  and  had  the  judgment  suspended  upon 
him,  was  not  disqualified  from  holding  office  by  a  confession  of  guilt  followed 
by  a  suspension  of  judgment;  that  there  must  have  been  not  only  a  con- 
viction, but  a  judgment  in  pursuance  of  such  conviction.  103  N.  C,  383.  It 
is  true  that  in  that  case  he  was  dealing  with  the  disqualification  of  voters, 
but  as  that  section,  then  section  1,  was  even  stronger  than  the  section  pro- 
viding disqualifications  for  office  holders,  his  suggestion  is  the  more  appli- 
cable to  the  latter  class.  The  Constitutional  Amendment  of  1900,  now  section 
8  of  Article  6  of  the  Constitution,  disqualified,  among  others,  all  persons  who 
shall  have  been  convicted  or  confessed  their  guilt  on  indictment  pending  and 
whether  sentenced  or  not,  or  under  judgment  suspended,  of  any  treason  or 
felony,  or  any  other  crime  for  which  the  punishment  may  be  imprisonment  in 
the  penitentiary.  The  part  italicized  was  the  addition  put  in  the  disquali- 
fying clause  by  the  amendment  of  1900.     It  was  evidently  put  in  to  meet  the 
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suggestion  of  Judge  Smith,  which  by  the  way  was  approved  by  the  New  York 
Court  of  Appeals,  in  a  case  cited  and  annotated  in  18  L».  R.,   (N.  S.),  684. 

It  is  apparent  from  an  inspection  of  the  foregoing  authorities  that  a  per- 
son who  pleads  nolo  contendere  to  an  indictment  has  not  been  convicted 
within  the  meaning  of  the  term  as  used  in  the  Constitution,  nor  has  he  con- 
fessed his  guilt.  None  of  the  authorities  found  anywhere  regard  this  plea 
as  a  confession  of  guilt.  Indeed,  it  is  said  in  one  of  the  cases  cited  above 
that  it  may  be  often  the  case  that  such  plea  is  entered  for  reasons  that  do  not 
concern  the  guilt  of  the  defendant,  such  as  the  absence  of,  and  the  difficulty 
of  obtaining,  witnesses;  the  expense  of  a  prolonged  trial;  the  desire  to  be  rid 
of  the  charge  in  the  most  expeditious  manner,  etc.  It  is  evident  that  the 
words  "whether  sentenced  or  not,  or  under  judgment  suspended"  were  in- 
tended to  meet  the  suggestion  in  State  v.  Houston,  and  do  not  extend  the 
meaning  of  the  words,  to  which  they  relate,  "convicted  or  confessed  their 
guilt." 

For  these  reasons  we  think  that  A,  under  the  circumstances  above  detailed, 
is  not  disqualified  from  voting  or  holding  office. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Cherokee,  Indians — Right  to  Vote 

October  20,  1920. 
Dear  Sir: — Your  letter  of  the  19th  instant  is  received,  in  reference  to  the 
right  of  the  Cherokee  Indian  women  and  men  to  vote.  In  a  case  of  State  v. 
Wolfe,  145  N.  C,  440,  the  Supreme  Court  of  this  State  held  the  following, 
and  quoting  the  language  of  the  Supreme  Court  of  the  United  States:  In  Re • 
Cherokee  Trust  Funds,  117  U.  S.,  309  (bottom  of  page),  it  is  said  of  the 
Cherokees  in  North  Carolina:  "They  are  citizens  of  that  State  and  bound  by 
its  laws."  This  was  quoted  in  the  case  of  Frazier  v.  Cherokee  Indians,  146 
N.  C,  482.  I  can  find  no  case  in  which  this  statement  of  the  status  of  the 
Cherokee  Indians  has  been  modified  or  changed.  But  in  order  to  entitle  any 
citizen  to  vote,  he  or  she  must  possess  the  qualifications  prescribed  by  Article 
6  of  the  Constitution  of  the  State.  Of  these  qualifications,  he  or  she  must 
be  able  to  read  and  write  any  section  of  the  Constitution  in  the  English  lan- 
guage, and  unless  the  person  presenting  himself  or  herself  to  vote  can  com- 
ply with  this  provision  of  the  Constitution,  he  or  she  is  not  entitled  to  reg- 
ister and  not  entitled  to  vote. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Suffrage — Felon  Convict — Pardon 


October  23,  1920. 


Dear  Sir: — In  reply  to  yours  of  October  20: 

You  ask  whether  or  not  a  pardon  by  the  Governor  of  its  own  force  restores 
a  convict  felon  to  the  right  of  citizenship,  including  the  privilege  of  voting. 

It  is  very  clear  that  a  conditional  pardon  does  not.  All  the  authorities  are 
to  this  effect  so  far  as  we  have  been  able  to  investigate  them.  An  absolute 
or  unconditional  pardon  stands  upon  a  different  footing.  It  is  very  clear  that 
as  to  this,  unless  the  effect  of  the  Governor's  pardon  is  limited  in  the  Consti- 
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tution  itself,  such  pardon  of  its  own  force  does  restore  the  privilege  of  vot- 
ing. It  is  expressly  held  in  Ex  parte  Garland.  4  Wallace  U.  S.,  333,  that  when 
the  pardon  is  full,  it  releases  the  punishment  and  hlots  out  all  existence  of 
guilt,  so  that  in  the  eye  of  the  law  the  offender  is  as  innocent  as  if  he  had 
never  committed  the  offense.  .  .  .  It  removes  the  penalties  and  disabili- 
ties of  a  convict  and  restores  him  to  all  civil  rights.  It  becomes  necessary, 
then,  to  examine  our  own  State  Constitution  to  ascertain  whether  it  does  not, 
in  this  particular,  limit  the  effect  of  absolute  pardon  of  the  convict  by  the 
Governor. 

Section  6  of  Article  3  does  bestow  upon  the  Governor  full  power  to  grant 
pardons  after  a  conviction  for  all  offenses  except  in  the  case  of  impeach- 
ment, upon  such  conditions  as  he  may  think  proper,  subject  to  such  regu- 
lations as  may  be  provided  by  law  relative  to  the  manner  of  applying  for 
pardon.  It  is  manifest  that  the  latter  clause  of  this  section,  as  quoted,  re- 
serves to  the  Legislature  the  right  to  make  regulations  relative  only  to  the 
manner  of  applying  for  pardons.  It  does  not  at  all  restrict  the  general  power 
of  the  Governor  to  grant  pardons.  When  we  come,  however,  to  examine  the 
suffrage  article  of  the  Constitution,  Article  6,  we  find  that  convict  felons  are 
debarred  of  the  privilege  of  voting  "unless  the  said  person  shall  be  first 
restored  to  citizenship  in  the  manner  prescribed  by  law." 

If  the  effect  of  the  Governor's  absolute  pardon  is  limited  by  this  expres- 
sion and  the  Constitution  intended  that  it  should  be  so  limited  and  that  the 
designated  class  of  convicts  or  those  confessing  their  guilt  in  open  court 
shall  not  be  restored  to  citizenship,  except  in  a  manner  provided  by  the 
Legislature,  then,  of  course,  it  follows  that  that  method  must  be  resorted  to, 
although  such  convict  has  a  full  pardon  from  the  Governor. 

The  Legislature  in  1840  enacted  a  law  providing  machinery  for  the  restora- 
tion of  rights  of  citizenship.  That  law  remained  upon  the  statute  books 
brought  forward  in  all  compilations  of  the  statutes  since  that  period  without 
amendment  until  1895,  which  amendment  was  immaterial  to  this  discussion. 
In  1899  the  Legislature  modified  the  act  materially  both  as  to  the  procedure 
by  which,  and  the  time  within  which  a  petition  for  restoration  to  citizenship 
could  be  filed.  In  order  that  the  shorter  time  (it  was  four  years  and  the 
amendment  reduced  it  to  one  after  conviction),  might  be  available  to  the 
petitioner,  he  must  allege  a  pardon  by  the  Governor.  This  is  cited  as  a 
Legislative  construction  of  the  Constitution  that  the  effect  of  the  Governor's 
pardon  is  limited  by  the  provision  quoted  above  and  that  consequently, 
there  must  be  a  direct  proceeding  by  the  convict  in  order  that  his  right 
might  be  restored,  though  the  Governor  had  pardoned  him.  Of  course,  if 
the  Governor's  full  pardon  would  have  the  effect  of  restoring  the  right  of 
citizenship  in  itself,  there  would  be  no  necessity  for  resorting  to  these  pro- 
ceedings. The  court  in  In  re -Jones,  160  N.  C,  15,  construed  this  statute  as 
requiring  the  delay  of  one  year  from  the  time  of  conviction  before  the  court 
could  have  jurisdiction  to  entertain  the  petition.  They,  in  that  opinion, 
however,  refused  to  consider  the  effect  of  the  pardon  itself.  In  State  v. 
Smith*  174  N.  C,  804,  the  court  quotes  this  section  as  follows:  "Sec.  2,  Art.  6 
of  our  Constitution,  provides  that  any  one  convicted  or  confessing  himself 
guilty  of  a  crime  that  may  be  punished  by  imprisonment  in  the  penitentiary 
shall  forfeit  his  right  to  vote,  and  shall  only  be  restored  to  citizenship,  etc., 
as  provided  by  law."     In  consequence  of  the  ruling  of  our  court  that  a  pardon 
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could  be  effective  only  after  conviction,  the  Legislature  in  1905  added  a 
proviso  to  the  Act  of  1899,  that  in  all  cases  where  the  court  suspended  judg- 
ment, it  shall  not  be  necessary  to  allege  or  prove  that  a  pardon  has  been 
granted  by  the  Governor,  and  in  such  cases  the  petition  may  be  made  and  the 
forfeited  right  of  citizenship  restored  at  any  time  after  conviction. 

Thus,  in  this  State,  though  we  have  no  direct  ruling  of  the  Supreme  Court, 
either  one  way  or  the  other,  we  have  this  legislative  construction  of  the 
constitutional  'provision  and  it  has  been  acted  upon  since  1899.  This  office, 
while  Governor  Bickett  was  Attorney-General,  through  Judge  Calvert,  ruled 
that  the  effect  of  the  Governor's  pardon  had  been  modified  by  the  Suffrage 
Article  of  the  Constitution  and  consequently  that  a  felon  convict  could  only 
"be  restored  to  rights  of  citizenship  by  following  the  procedure  provided  by 
law.  The  terms  prescribed  by  law  have  been  interpreted  in  New  York  as 
meaning  prescribed  by  the  statute  law.  Brickerhoff  v.  Bostwick,  99  N.  Y., 
185.  The  same  ruling  was  applied  to  similar  terms  in  the  State  Constitution 
in  California.  Exline  v.  Smith,  5  Calif.,  112.  See,  also,  State  v.  Tolle,  71 
Mo.,  645,  in  which  the  same  words  in  a  statute  were  defined  in  the  same  way. 
In  People  v.  Lumber  Co.,  106  N.  Y.,  Supp.,  624,  it  is  held:  "The  term  pre- 
scribed by  law  as  used  in  the  Constitution  of  1846,  Article  5,  section  6. 
describing  the  duties  of  the  officers  mentioned  (constitutional  officers)  means 
prescribed  by  some  statute  of  the  State  and  does  not  include  matters  re- 
quired by  common  law." 

As  the  matter  stands,  then,  in  the  absence  of  that  direct  decision  of  the 
Supreme  Court,  we  think  it  better  to  adhere  to  the  legislative  construction 
and  that  of  this  office  seven  years  ago,  i.  e.,  that  the  Governor's  absolute 
and  unconditional  pardon  does  not  of  its  own  force  restore  a  convict  felon 
to  rights  of  citizenship. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Railroads — Taxation 

November  9,  1920. 
Dear  Sir:  — 

In  re:      Taxation  of  Railroads. 

The  State  of  North  Carolina  levies  an  ad  valorem  tax  upon  railroads  and 
also  a  franchise  tax.  All  taxes  due  the  State  from  the  ad  valorem  levy  are 
required  to  be  paid  within  thirty  days  after  the  first  day  of  July  in  each 
year.  The  valuation  of  railroad  property  is  made  as  of  the  first  day  of 
May.  This  value  is  to  be  certified  down  by  the  State  Tax  Commission  to 
local  governmental  agencies  for  taxation  in  their  limits.  These  taxes  to  the 
subordinate  governmental  agencies  are  not  payable  until  October  1st. 

The  liability  to  both  taxes  is,  however,  fixed  in  the  month  of  May  of  each 
year.  With  reference  to  the  franchise  tax  the  rule  is  different.  They,  as 
of  course  you  know,  are  levied  for  the  privilege  of  doing  business  in  the 
State.  Being  then  a  privilege  tax,  they  are  payable  in  advance  for  the 
privilege  of  doing  business  in  the  State  the  succeeding  twelve  months.  The 
privilege  tax  of  a  railroad  is  payable  only  to  the  State. 
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Prior  to  the  recent  Special  Session  of  the  Legislature  the  franchise  tax 
of  a  railroad  was  payable  on  or  before  the  30th  day  of  July  in  each  year. 
The  Special  Session,  however,  increased  the  amount  of  railroad  franchise  tax 
and  allowed  railroads  which  had  paid  the  franchise  tax  in  July  under  the 
former  rate  to  have  credit  for  such  payment  on  the  increased  amount  of  such 
tax  as  fixed  by  the  Special  Session.  So  far  as  the  year  1920  is  concerned, 
and  with  that  you  seem  to  be  interested  only,  the  franchise  tax  was  to  be 
fixed  on  or  before  the  1st  day  of  October  and  is  due  and  payable  on  or  before 
the  15th  day  of  October,  that  is  as  to  increased  amount. 

This  is  the  state  of  our  revenue  laws  so  far  as  the  taxes  levied  upon 
railroads  are  concerned. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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